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A. INTRODUCTION 

Division Ill's published opinion creates new technicalities for 

summary judgment procedure and for medical negligence claims. 

First, Division III read a loophole into this Court's decision in Keck 

v. Collins, 184 Wn.2d 358, 57 P.3d 1080 (2015). In Keck, this Court 

extended Burnet v. Spokane Ambulance, 131 Wn.2d 484, 933 P.2d 1036 

(1997) to summary judgment proceedings. Despite Keck, Division III held 

that a trial court may skip the Burnet analysis for a late-filed declaration, 

unless the proponent files a motion showing good cause or requesting 

reconsideration. Op. at 34-35. But in Jones v. City of Seattle, 179 Wn.2d 

322, 345, 314 P.3d 380 (2013), which Division III did not even cite, this 

Court held that requiring '"good cause' for the late disclosure" improperly 

"reversed the presumption of admissibility required under Burnet." The 

Court of Appeals has misconstrued Burnet many times, leading this Court 

to grant review many times to clarify when and how Burnet applies. 1 

Second, Division III addressed an increasingly common scenario in 

medical negligence cases as medicine becomes more and more specialized, 

and as Washington doctors become more and more reluctant to testify in 

1 See, e.g., Keck, 184 Wn.2d at 362, 368-69; Jones, 179 Wn.2d at 326-27, 338-55; 
Teter v. Deck, 174 Wn.2d 207, 218-22, 274 P.3d 336 (2012); Blair v. TA-Seattle East No. 
176, 171 Wn.2d 342,344,349,254 P.3d 797 (2011); Mayer v. Sto Industries, Inc., 156 
Wn.2d 677, 686-89, 132 P.3d 115 (2006). 
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support of injured parties. The plaintiffs opposed a summary judgment 

motion with an out-of-state expert's declaration stating that a nationwide 

standard of care applied. Division III acknowledged that "[ o ]ne might 

question if the standard of care in Washington ever differs from the standard 

of care throughout the nation." Op. at 14. Still, Division III applied a 

technical reading of RCW 7.70.040 and affirmed summary judgment. 

Division III faulted the plaintiff's expert for insufficiently explaining his 

familiarity with the standard of care in Washington. But this Court long ago 

rejected such a "locality rule" as an unworkable and unfair artifact of a 

bygone era when doctors practiced alone in isolated communities. Pederson 

v. Dumouchel, 72 Wn.2d 73, 431 P .2d 973 (1967). Review is warranted. 

B. IDENTITY OF PETITIONERS 

The petitioners are Kathie and Joe Boyer, the appellants below. 

C. COURT OF APPEALS DECISION 

Division III filed its published opinion in this case on September 10, 

2019. The opinion is in the Appendix. 

D. ISSUES PRESENTED FOR REVIEW 

(1) Does the Burnet presumption that late-submitted evidence 
will be considered always apply to a declaration filed late but before a final 
order granting summary judgment? Or may a trial court instead skip a 
Burnet analysis and simply disregard the declaration if no party files a 
motion regarding the declaration? 

(2) Does RCW 7.70.040 permit juries in medical negligence 
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cases to decide that society expects reasonably prudent doctors in 
Washington state to abide by the nationwide standard of care in a case's 
particular circumstances? Or must juries receive detailed expert testimony 
establishing that Washington doctors already follow the national standard? 

E. STATEMENT OF THE CASE 

(1) Factual History 

Dr. Kai Morimoto recommended three surgeries to Kathie Boyer 

after a consultation. CP 115, 118-19. The three surgeries would take several 

hours and require Boyer to undergo general anesthesia. And Dr. Morimoto 

knew that Boyer lived in Montana in a small town over 300 miles away 

from Dr. Morimoto's clinic in Spokane. CP 59. Still, Dr. Morimoto decided 

to perform the surgeries on the same day on an outpatient basis. 

On the appointed day, the clinic's staff knew Boyer was 

menstruating and brought tampons for her use. CP 128-131, 170. After 

Boyer awoke, Boyer went to the bathroom and did not see a string or any 

other indication of a tampon when she urinated. CP 127. Dr. Morimoto did 

not inform Boyer that a tampon remained in her body. CP 109. Dr. 

Morimoto discharged Boyer at 9:30 p.m. CP 77, 109. 

Back home in Montana, Boyer suffered from toxic shock syndrome. 

CP 146, 222. At a regional hospital in Missoula, doctors discovered a 

tampon deep up against her cervix. CP 122-26. The tampon appeared to 

have been there for 10 days. CP 146. Boyer required nine surgeries to 
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address the aftermath, including the amputation of many of her toes. 

(2) Procedural History 

In this lawsuit that followed, the defendants moved for summary 

judgment on the medical negligence claims of Boyer and her husband. CP 

18-19, 24-25. The Boyers timely submitted a declaration by Dr. John 

Shamoun in response. CP 106-10, 178-90, 290-303. Dr. Shamoun practiced 

in the same specialty as Dr. Morimoto; Dr. Shamoun was not licensed to 

practice medicine in Washington, but he had been licensed in six states, 

including California. CP 293. Dr. Shamoun was also board-certified, and he 

published several papers in medical journals. CP 297-300. He had testified 

as an expert in other cases involving the same surgeries. CP 106-07, 297. 

Dr. Shamoun explained that the standard of care in this case "is not 

unique to the State of Washington and applies on a nationwide basis." CP 

107. Dr. Shamoun stated that Dr. Morimoto had breached the standard of 

care by performing all three surgeries on the same day and discharging 

Kathie Boyer without further observation. CP 108. Dr. Shamoun further 

stated that Dr. Morimoto breached the standard of care by leaving the 

tampon in Boyer and not telling her about it. CP 109. 

After the motion hearing, the trial court filed a memorandum 

decision criticizing the "foundation" for Dr. Shamoun's opinion that a 

national standard applied in Washington. CP 325. The court's memorandum 
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directed the defendants "to prepare an order granting summary judgment," 

and both parties to "submit a memorandum setting out their objections and 

providing facts and law supporting the objection." CP 326. The court set a 

presentment hearing "without oral argument." Id. 

The Boyers then filed a supplemental declaration by Dr. Shamoun. 

CP 327-28. He detailed how he knew that surgeons in Washington follow 

the national standard of care. Id. The Boyers also filed a four-page 

memorandum objecting to the defendants' proposed order and asking the 

court to consider the supplemental declaration. CP 336-40. The Boyers 

argued that the trial court's memorandum decision was not a final order and 

thus the supplemental declaration was properly before the court. CP 338. 

They argued also that Dr. Shamoun's declarations each showed the standard 

of care in Washington was the national standard. CP 338-39. 

A month after the Boyers filed the supplemental declaration, the trial 

court entered a final order granting summary judgment to the defendants. 

CP 353-55. Despite the Boyers' request, CP 336-37, the order did not list 

the supplemental declaration of Dr. Shamoun among the filings considered 

by the trial court. CP 353-54. The order did not cite Burnet or explain the 

grounds for refusing to consider the supplemental declaration. CP 353-55. 

On appeal, Division III affirmed the dismissal of the Boyers' claims 

in a lengthy published opinion. Op. at 1-2, 36. Notwithstanding Burnet, 
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Division III held that a trial court may disregard a late-filed declaration 

opposing summary judgment if the declaration's proponent does not "file a 

motion for permission to file late" on a showing of "good cause for 

extension of the time for filing," or does not "file a motion for 

reconsideration after a ruling." Op. at 34. The court relied principally on 

two of its older opinions preceding Burnet; on Keck v. Collins, 181 Wn. 

App. 67, 325 P.3d 306 (2014), aff'd on other grounds by 184 Wn.2d 358, 

357 P.3d 1080 (2015); and on CR 6(b). Op. at 23-35. 

F. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

(1) This Court Should Review Division Ill's Ruling that Trial 
Courts Have No Duty to Apply Burnet Absent a Motion 
Showing Good Cause or Requesting Reconsideration 

"[I]t has been clear since at least 2006 that trial courts must consider 

the Burnet factors before excluding witnesses." Jones, 179 Wn.2d at 340. 

Every reason that Division III gave for its new procedural rule conflicts with 

this Court's decisions and cries out for this Court's review. 

(a) Division Ill's Opinion Conflicts with the Burnet 
Analysis as It Has Been Expanded in Jones and Keck 

"Burnet and its progeny" have established a "presumption" that 

late-submitted evidence "will be admitted." Jones, 179 Wn.2d at 343. To 

depart from this presumption, Burnet requires a trial court to make three 

findings: a "lesser sanction" would be inadequate; the violation was "willful 

or deliberate;" and the violation "substantially prejudiced" the other party. 
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Burnet, 131 Wn.2d at 494 (quotations omitted). This Burnet analysis is 

mandatory before a trial court levies any "severe sanction," including "the 

exclusion of testimony." Mayer v. Sto Indus., Inc., 156 Wn.2d at 690. 

Although Burnet first addressed discovery violations, Keck made clear that 

it applies also to "untimely evidence submitted in response to a summary 

judgment motion." Keck, 184 Wn.2d at 369. 

Division Ill's decision conflicts with this Court's extension of 

Burnet in Keck. Division III perceived a loophole in Keck, believing that 

this Court had "found good cause for the late filing." Op. at 33. In this 

mistaken belief, Division III found support for its ruling that a late-filed 

declaration must be accompanied by a motion "complying with some test." 

Op. at 34. But Keck mentioned only briefly, in the statement of the case, 

that the plaintiffs had filed a motion asking the court to consider the late

filed declaration. 184 Wn.2d at 366. This Court's legal reasoning said 

nothing about that ancillary procedural fact. See id. at 368-69. 

Instead, this Court concluded that the Burnet analysis was required 

because of the severe consequences of the trial court's action. The trial court 

disregarded a supplemental declaration opposing summary judgment. Then 

the trial court summarily dismissed the plaintiffs' claim because "the 

remaining affidavits were insufficient to support the contention that the 

[ defendant doctors'] actions fell below the applicable standard of care." As 
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this Court explained, "[ e ]ssentially, the court dismissed the plaintiffs' claim 

because they filed their expert's affidavit late." Id. Keck, 184 Wn.2d at 369. 

This Court found an abuse of discretion, but not because the plaintiff had 

shown good cause for filing late, and not because this Court independently 

weighed the Burnet factors in the plaintiffs' favor. Id. Rather, "the trial court 

abused its discretion by not considering the Burnet factors." Id. 

If Keck was not clear enough on that point, Jones conflicts even 

more plainly with Division Ill's new procedural rule. In Jones, the trial 

court applied local rules that "create[ d] a presumption that late-disclosed 

witnesses will be excluded absent 'good cause."' Jones, 179 Wn.2d at 343 

(citing KCLR 4G), 26(k)(4)). Like those local rules, Division Ill's ruling 

permits a trial court to skip a Burnet analysis if a late-filed declaration's 

proponent does not first bring forward a motion showing good cause. Op. 

at 34. In Jones, however, this Court criticized such rules as "inconsistent 

with the civil rules" and "subordinate to ... Burnet." Id. at 344. As in Jones, 

here "[t]he appellate court's ruling to the contrary is incorrect." Id. 

Division Ill's ruling stemmed from a fundamental misunderstanding 

of Burnet. Division III conceived of Burnet as defining when a trial court is 

allowed to consider late-submitted evidence, op. at 34-35, instead of 

defining when a trial court is allowed to disregard it. If Division Ill's 

understanding of Burnet was correct, its ruling would make more sense. But 
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Division III has the rule exactly backward. It "reversed the presumption of 

admissibility required under Burnet," as in Jones, 179 Wn.2d at 345. 

Division Ill's opinion conflicts with this Court's many decisions on 

the Burnet factors. 2 Review is warranted in order for this Court to reaffirm 

the principles it established in Burnet/Keck/Jones. RAP 13.4(b)(l). 

(b) Division Ill's Reliance on CR 6(b) Conflicts with 
this Court's Decisions on the Consequences of Not 
Meeting a Deadline Under the Civil Rules 

Division III construed CR 6(b) as supporting its ruling that a party 

must "file a motion for permission to file late" in order for a late-submitted 

declaration to go before the trial court for a Burnet analysis. Op. at 34. But 

CR 6(b) merely provides the procedure for requesting extensions. It might 

bear on whether a declaration was filed timely or untimely. But CR 6(b) 

says nothing about the discretion to sanction for untimeliness. 

Division Ill's construction of CR 6(b) clashes with this Court's 

decisions on other deadlines in the Civil Rules. In Loveless v. Yantis, 82 

Wn.2d 754, 513 P.2d 1023 (1973), this Court considered a motion served 

2 Division III faulted the Boyers for not briefing "why the Burnet factors apply 
in [their] favor." Op. at 35. But the Boyers would have been wrong to make such an 
argument. When an appellate court reviews a trial court's compliance with Burnet, the 
appellate court may not "consider the facts in the first instance as a substitute for the trial 
court findings that our precedent requires." Blair, 171 Wn.2d at 351. And this Court 
generally does not even remand for the trial court to apply the Burnet factors. Teter, 174 
Wn.2d at 220-21. When reversing a summary judgment order that resulted from a Burnet 
violation, this Court simply remands for a new trial. Id. 
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fewer than five days before the hearing in violation of CR 6( d). Like here, 

this Court's opinion disclosed no motion for leave to file under CR 6(b). 

But this Court had little difficulty concluding that CR 6(d)'s deadline "is 

not jurisdictional." Loveless, 82 Wn.2d at 759. In Oltman v. Holland 

America Line USA, Inc., 163 Wn.2d 236, 243-44, 178 P.3d 981, cert. 

denied, 554 U.S. 941 (2008), this Court considered an affirmative defense 

pleaded in an answer after the 20-day deadline set in CR 12(a)(l). Like the 

Boyers, the defendant appeared not to have filed a motion under CR 6(b ). 

Still, this Court held that the affirmative defense was not waived. Oltman, 

163 Wn.2d at 246-47. These decisions deepen the conflict between this 

Court's opinions and Division Ill's published opinion. 

(c) Division Ill's Ruling Conflicts with this Court's 
Decisions on the Significance of a Trial Court's 
Memorandum Opinion 

Perhaps Division Ill's new rule would be partially correct if a party 

submitted evidence after a final judgment or an order granting summary 

judgment. In that case, CR 59 would seem to require a motion for 

reconsideration, as Division III contemplated. 

But "[a] memorandum opinion is not an order." Nicacio v. Yakima 

Chief Ranches, Inc., 63 Wn.2d 945, 948, 389 P.2d 888 (1964). Rather, a 

memorandum decision is "an expression of the court's intention relative to 

the issue." Id. Until entry of a final order, "[t]he issue is not resolved." Id. 
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This distinction has been-and remains-the rule of this Court. 3 

The trial court's memorandum directed the defendants "to prepare 

an order granting summary judgment." CP 326. Thus, the memorandum 

was merely "the then opinion of the court," and it functioned "only as a 

direction to counsel in preparation of a final order." Chandler v. Doran Co., 

44 Wn.2d 396, 400, 267 P.2d 907 (1954). So the Boyers did not seek 

"reconsideration" or to "reopen the case." Op. at 32. Contrary to Division 

III' s ruling, the case remained open. A motion for reconsideration of a trial 

court's memorandum decision was premature. In re Marriage ofTahat, 182 

Wn. App. 655, 673, 334 P.3d 1131 (2014). 

In any event, the Boyers filed a memorandum objecting to the 

defendants' proposed order and urging the court to consider the 

supplemental declaration. CP 353-55. It was the height of procedural 

formalism for Division III to insist on a formal motion for reconsideration. 

(d) This Court's Guidance Is Necessary to Address 
Other Opinions Inconsistent with Burnet and to 
Balance the Competing Objectives of the Civil Rules 

Review is warranted also because this case presents a recurring issue 

and thus "an issue of substantial public interest." RAP 13.4(b)(4). Several 

Court of Appeals decisions before Keck reached a conclusion similar to 

3 See, e.g., State v. Hawkins, 181 Wn.2d 170,184,332 P.3d 408 (2014) (citing 
and applying Nicacio ); Dep 't of Labor & Indus. v. City of Kennewick, 99 Wn.2d 225, 229-
30, 661 P.2d 133 (1983) (same). 
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Division Ill's, although Division III did not cite these cases.4 The bench and 

bar would benefit from knowing whether these cases remain good law. 

This issue "should be determined by the Supreme Court." RAP 

13 .4(b ). This Court has construed the Civil Rules to "eliminate or at least to 

minimize technical miscarriages of justice," Curtis Lumber Co. v. Sortor, 

83 Wn.2d 764, 767, 522 P.2d 822, 823 (1974), and "to make trials fairer 

and improve their truth-finding function." In re Det. of West, 171 Wn.2d 

383, 404, 256 P.3d 302 (2011). Division III acknowledged that its 

procedural ruling might be "overly technical." Op. at 34. But in Division 

Ill's view, this formalism was necessary to "enforce rules in order to afford 

an orderly presentation of evidence and argument before the superior 

court." Op. at 35. Division III failed to realize that the rules may be enforced 

with a lesser sanction, such as fining the party's attorney, without applying 

the Burnet factors. Mayer, 156 Wn.2d at 690. Instead, the court effectively 

dismissed the Boyers' case. Division III acknowledged but ultimately 

rejected the countervailing interests "to further justice and reach the case's 

merits." Op. at 35. This Court should grant review to determine whether 

Division Ill's balancing was correct. RAP 13.4(b)(4). 

4 See, e.g., Colorado Structures, Inc. v. Blue Mountain Plaza, LLC, 159 Wn. App. 
654,660,246 P.3d 835(2011); Davies v. Holy Family Hosp., 144 Wn. App. 483,500, 183 
P .3d 283 (2008), abrogated on other grounds by Frausto v. Yakima HMA, LLC, 188 Wn.2d 
227,393 P.3d 776 (2017); Brown v. Peoples Mortgage Co., 48 Wn. App. 554, 559-60, 739 
P .2d 1188 (1987). 
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(2) Review of Division III' s Locality Rule Is Warranted 
Because It Upends the Law and Creates a Pointless and 
Costly Procedural Barrier to Meritorious Medical 
Negligence Claims 

Under RCW 7.70.040(1), an injured patient claiming medical 

negligence must show the doctor "failed to exercise that degree of care, 

skill, and learning expected of a reasonably prudent health care provider at 

that time in the profession or class to which he or she belongs, in the state 

of Washington, acting in the same or similar circumstances." RCW 

7.70.040(1). Division III held that medical experts may not testify simply 

that a national standard of care applies. Op. at 19. Instead, ''the testifying 

expert must disclose the factual basis on which the expert purports to know 

the standard of care in Washington." Op. at 22. Division Ill's opinion 

clashes with this Court's rejection of the locality rule and with another 

published decision of the Court of Appeals. RAP 13.4(b)(l-2). 

(a) Division Ill's Resurrection of the Locality Rule 
Conflicts with this Court's Decisions 

Under the locality rule, doctors were held to the standard of care for 

other practitioners in their locale. See generally, Douglas v. Bussabarger, 

73 Wn.2d 476, 488-90, 438 P.2d 829 (1968) (surveying the history of the 

locality rule); Pederson, 72 Wn.2d at 76-79 (same). But in Pederson and 

then Douglas, this Court sounded the death knell of the locality rule. The 

old doctrine's core assumption-that "a doctor in a small community did 
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not have the same opportunities . . . to keep abreast of advances in his 

profession"-had eroded with the advent of medical journals and improved 

communications. Pederson, 72 Wn.2d at 77-78. Medicine had become 

nationalized, thanks to medical societies and board certifications. Douglas, 

73 Wn.2d at 490 (citing a research paper reaching this conclusion). Thus, 

this Court held that "[n]o longer is it proper to limit the definition of the 

standard of care ... solely to the practice or custom of a particular locality, 

a similar locality, or a geographic area." Pederson, 72 Wn.2d at 79. 

Pederson and Douglas have never been abrogated or overruled, 5 but 

Division III has given new life to the locality rule. In light of Pederson and 

Douglas, Division III should have recognized that Dr. Shamoun's first 

declaration was sufficient to defeat summary judgment. Dr. Shamoun 

explained that the standard of care was a national standard. CP 107. He was 

well qualified to give that opinion. He practiced in the same specialty, had 

been licensed in six states, was board-certified, published in medical 

journals, and had testified as an expert in other cases involving the same 

surgeries. CP 106-07, 293, 297-300. Based on this testimony, a jury could 

5 In McKee v. American Home Products, Corp., 113 Wn.2d 701, 707, 782 P.2d 
1045, 1048 (1989), this Court held that an Arizona physician's declaration was insufficient 
to defeat summary judgment because, "[c]ontrary to the requirements of RCW 7.70.040 
the affidavit does not assert the standard of care of a pharmacist in this state." McKee, 113 
Wn.2d at 707. But McKee did not discuss Pederson or Douglas. Rather, McKee faulted the 
witness's lack of qualification to testify on the standard of care because he was not licensed 
in the defendant's specialty, which was pharmacy. 113 Wn.2d at 706-07. 

Petition for Review - 14 



reasonably infer that Dr. Morimoto had breached the standard for a 

"reasonably prudent" doctor in her specialty "in the state of Washington" in 

these circumstances, because any such doctor would be "expected" to meet 

the national standard. RCW 7.70.040(1). 

Of course, under Pederson, Dr. Morimoto was free to produce 

rebuttal evidence that a reasonably prudent surgeon in her specialty was not 

expected to follow the national standard of care in Washington. While local 

practice does not set the standard of care, it "may be considered as one of 

the elements to determine the degree of care and skill which is to be 

expected." Pederson, 72 Wn.2d at 79. But Dr. Morimoto did not do so, and 

any such evidence would only have underscored the proper conclusion that 

this case presented a genuine dispute of material fact for trial. Division Ill's 

revival of the locality rule conflicted with Pederson and Douglas.6 

Division Ill's reliance on Reyes v. Yakima Health District, 191 

Wn.2d 79,419 P.3d 819 (2018) did not resolve the conflict with this Court's 

decisions. In Reyes, for a medical expert's declaration to show a genuine 

6 It is no answer for the respondents to say that the parties did not cite Pederson 
and Douglas below. Division III was generally aware of the problem, noting that 
"[m]edical care holds constant throughout America, at least outside rural areas." Op. at 14. 
But Division III concluded "that the trier of fact must find and apply a state standard of 
care." Op. at 15. The Boyers also cited, and Division III extensively discussed and 
distinguished, several Court of Appeals decisions holding that an expert's declaration 
testimony on a national standard of care was sufficient to defeat summary judgment. See, 
infra, n.7. Review by this Court ensures consistency in Washington law. An incomplete 
table of authorities should not stand in the way of that objective. 
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dispute for trial under CR 56, this Court stated that "the affiant must state 

specific facts showing what the applicable standard of care was and how the 

defendant violated it." Reyes, 191 Wn.2d at 89. But Reyes did not concern 

the level of specificity required to tie a national standard of care to 

Washington. Here, Dr. Shamoun's declaration testimony that the standard 

"is not unique to the State of Washington and applies on a nationwide basis" 

was enough, given the nationwide breadth of Dr. Shamoun's training and 

experience. CP 107. Dr. Shamoun was familiar with the practice of doctors 

in his specialty in many states and had not encountered a local variation, 

supporting an inference that Washington too followed the national standard. 

The text of RCW 7.70.040 only deepens the conflict between 

Division Ill's opinion and this Court's decisions. After Pederson and 

Douglas, the Legislature enacted RCW 7.70.040. Now, to establish medical 

negligence, an injured patient must show "[t]he health care provider failed 

to exercise that degree of care, skill, and learning expected of a reasonably 

prudent health care provider at that time in the profession or class to which 

he or she belongs, in the state of Washington, acting in the same or similar 

circumstances." RCW 7.70.040(1) (emphasis added). 

The Legislature merely tweaked and codified common law clams; it 

did not abrogate this Court's precedents. For example, in Harris v. Robert 

C. Groth, MD., Inc., P.S., 99 Wn.2d 438, 445, 663 P.2d 113 (1983), this 
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Court concluded that "the Legislature intended to adopt a reasonable 

prudence standard of care," which was the common law standard first 

adopted in Helling v. Carey, 83 Wn.2d 514, 519 P.2d 981 (1974). The 

statutory standard did not restore doctors as the gatekeepers for the standard 

of care, as had been the case before Helling. The Legislature, by using the 

phrase "expected of' in RCW 7.70.040(1), intended for doctors to use the 

care, skill, and learning '"expected by society."' Harris, 99 Wn.2d at 445. 

If this Court's construction ofRCW 7.70.040(1) in Harris means anything, 

it must mean at least that the standard of care is for the jury to decide. 

Because "[i]t is society and their patients to whom physicians are 

responsible, not solely their fellow practitioners," Harris, 99 Wn.2d at 445, 

juries necessarily may infer that a "reasonably prudent" doctor in 

Washington state should follow the nationwide standard. 

(b) Division III' s Opinion Presents an Important Issue 
that Should Be Decided by this Court 

By turning back the clock to the pre-Pederson era, Division III has 

raised areviewable issue under RAP 13.4(b)(4). The Division Ill's analysis, 

though incorrect, is likely to be influential because it is detailed and 

unequivocaL And this issue is not confined to this dispute. Several other 

Court of Appeals published opinions have decided whether a medical 

expert's testimony on a national standard of care was sufficient to defeat 
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summary judgment. 7 Another pending Court of Appeals case presents the 

same issue. 8 This effort to cut off plaintiffs' access to expert witnesses who 

practice in other states is nothing more than procedural "gotcha." See, e.g., 

White v. Kent Med. Ctr., Inc., P.S., 61 Wn. App. 163, 172, 810 P.2d 4, 10 

(1991) ("To require experts to testify in a particular format would elevate 

form over substance."). 

The locality rule's revival brings back the "practical difficulties" 

which this Court had attempted to solve in Pederson. 72 Wn.2d at 78. With 

a locality rule, few doctors will be qualified as experts if the applicable 

community is defined too narrowly. Id. at 79. Although there are thousands 

of doctors in Washington, this Court limits testimony on the standard of 

care to experts with "sufficient expertise in the relevant specialty such that 

the expert is familiar with the procedure or medical problem at issue." 

Frausto v. Yakima HMA, LLC, 188 Wn.2d 227, 232, 393 P.3d 776, 779 

(2017) (quotation omitted). Without access to doctors who are licensed in 

other states but know the national standard of care, injured patients with 

1 See Driggs v. Howlett, 193 Wn. App. 875, 899-902, 371 P.3d 61, review denied, 
186 Wn.2n 1007 (2016) (sufficient); Winklerv. Giddings, 146 Wn. App. 387, 389-92, 190 
P.3d 117 (2008), review denied, 165 Wn.2d 1034 (2009) (insufficient); Hill v. Sacred Heart 
Med. Ctr., 143 Wn. App. 438, 453, 177 P.3d 1152 (2008) (sufficient); Eng v. Klein, 127 
Wn. App. 171, 179, 110 P.3d 844 (2005), review denied, 156 Wn.2d 1006 (2006) 
(sufficient). 

8 Tillotson v. University of Washington, No. 78939-2-1 is set for oral argument on 
November 1. 
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meritorious claims will be stymied by the '"conspiracy of silence"' that this 

Court recognized in Douglas, 73 Wn.2d at 4 78-79. 

Although Pederson and Douglas are 50 years old, they remain good 

law. Division Ill's opinion introduces new uncertainty about the interplay 

between the old locality rule and RCW 7.70.040. This Court should reaffirm 

the viability of Pederson and Douglas. 

(c) Division Ill's Opinion Conflicts with Its Own Prior 
Decision 

In Elber v. Larson, 142 Wn. App. 243, 173 P .3d 990 (2007), the trial 

court granted summary judgment dismissing a plaintiffs medical 

negligence claim. In the declaration opposing summary judgment, the 

plaintiffs medical expert "did not recite that he was familiar with the 

standard of care in the State of Washington." Id. at 245. The defendant 

doctor argued that the plaintiffs medical expert "was not competent as a 

matter of law to render any standard of care opinions because 'he has no 

background, training, education or experience in Washington."' Id. The trial 

court seemed to agree. The Court of Appeals reversed, holding that the 

medical expert's declaration was sufficient to defeat summary judgment. 

Elber, 142 Wn. App. at 247,249. 

Here, Division III disavowed Elber. At first, Division III attempted 

to distinguish it, reasoning that Elber should not be given "a constricted 
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reading." Op. at 17. But then Division III acknowledged Elber can be read 

to "allow[] a nonresident physician to claim familiarity with the Washington 

standard of care without providing the basis of this familiarity." Op. at 20. 

Under that reading, Division III stated that Elber is "contrary to other 

Washington decisions." Op. at 20. 

In Elber, the medical expert had attested familiarity with the 

standard of care for surgeons and that this it was a "national standard." Id. 

at 24 7. The court concluded that "the necessary inference from this is that 

he is familiar with the standard of care in Washington because the standard 

of care is a national standard of care and he is familiar with that standard." 

Id. Thus, under Elber, testimony establishing a national standard of care 

supports an inference that the same standard applies in Washington. More 

detailed testimony is not required. ByrejectingElber, Division Ill's opinion 

injected significant uncertainty into this area of the law, which this Court 

should resolve under RAP 13.4(b)(2). 

G. CONCLUSION 

For the forgoing reasons, this Court should grant review and reverse 

the trial court's dismissal of the Boyers' claims. They should have a chance 

for their day in court. Costs should be awarded to the Boyers. 
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DATED this 10th day of October, 2019. 
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PUBLISHED OPINION 

FEARING, J. - Should the superior court consider a supplemental declaration filed 

after its memorandum decision granting a party summary judgment, but filed before the 

court enters its formal order on summary judgment? In this appeal, we answer this 

question in the negative because the declaration's protagonist did not file a motion for 

reconsideration or a motion for late filing and thus failed to present the superior court an 

opportunity to exercise discretion in determining the propriety of the late filing. 

Therefore, we affirm the superior court's summary judgment dismissal of appellant 

Kathie Boyer's suit for medical malpractice. 



No. 36166-7-III 
Boyer v. Morimoto, MD 

FACTS 

Because the superior court granted summary judgment to defendants Dr. Kai 

Morimoto and Plastic Surgery Northwest (PSNW), we retell the facts in a light favorable 

to plaintiff Kathie Boyer. Kathie Boyer's husband Joe is also a plaintiff, but we generally 

refer to Kathie as the sole plaintiff. 

Kathie and Joe Boyer reside in Anaconda, Montana, three hundred miles east of 

Spokane. On September 25, 2015, Kathie Boyer, after losing seventy pounds, consulted 

with Kai Morimoto, M.D., a plastic surgeon with Spokane's PSNW. Joe attended the 

consultation. Kathie expressed unhappiness with the appearance of her abdomen and 

expressed interest in cosmetic abdominoplasty, a surgical procedure to remove excess 

skin and fat. 

Kathie Boyer received saline breast implants on two earlier occasions, most 

recently in 2006. She noted in the months prior to her appointment with Dr. Kai 

Morimoto that her right breast implant had reduced in size and had developed rippling. 

Therefore, she also requested that Dr. Morimoto replace her breast implants and lift her 

breasts. 

During the September 25 consultation, Dr. Kai Morimoto recommended 

exchanging Kathie Boyer's saline breast implants for silicone implants, a procedure 

known as a bilateral mastopexy. Dr. Morimoto also recommended abdominoplasty and 
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liposuction on Boyer's back, hips, and breasts. The two confirmed October 26, 2015, as 

the date for the procedure. 

Prior to driving to Spokane for Kathie's surgery, Joe Boyer telephoned PSNW to 

ask whether Kathie's surgery should be rescheduled because Kathie was due to begin 

menstruating. PSNW' s receptionist informed Joe that the surgery could proceed. When 

preparing for surgery on the morning of October 26, Kathie and Joe Boyer informed the 

surgical nurse that Kathie was menstruating. The nurse confirmed that Kathie could wear 

a tampon before surgery. 

The surgical procedure by Dr. Kai Morimoto proceeded on October 26, 2015 at 

PSNW' s same day surgical suite in Spokane. Kathie Boyer received general anesthesia 

at 10:05 a.m. and remained anesthetized until 7:00 p.m. The surgical team noted no 

operative complications. 

After surgery, Joe Boyer assisted Kathie to the restroom. Kathie urinated and 

inserted a tampon. She removed no tampon before urinating because Joe and she 

believed the surgical team removed the last one inserted before surgery. The couple saw 

no tampon string before Kathie urinated. 

PSNW discharged Kathie Boyer from its surgical facility at 9:55 p.m. on October 

26, the day of the surgery. PSNW staff then instructed Kathie Boyer to return to Spokane 

for an appointment with Dr. Kai Morimoto on November 13, 2015. Nevertheless, the 

Boyers lived many hours afar, so they wished to speak with Dr. Morimoto before 

3 



No. 36166-7-III 
Boyer v. Morimoto, MD 

departing for Montana. The Boyers remained in Spokane and returned to PSNW on 

October 28. Dr. Morimoto examined Kathie Boyer and found the operative sites 

acceptable. Still Boyer suffered persistent pain and fatigue. Boyer requested a stronger 

form of pain medication, and Dr. Morimoto accommodated that request by prescribing 

oxycodone 5 mg tablets. Morimoto instructed Boyer to return in two weeks for suture 

removal. 

On November 4, 2015, while recovering at home in Anaconda, Kathie Boyer 

alternatively felt extreme hot and cold in her toes. Joe removed Kathie's socks and the 

two saw blue toes. In the early afternoon, Joe drove Kathie to the Anaconda Community 

Hospital emergency room. Emergency room physicians diagnosed Boyer's feet as 

hypoxic with peripheral cyanosis and mottling of the toes. Hypoxia is a lack of oxygen; 

whereas, cyanosis is blue coloring. The doctors also diagnosed Boyer with acute renal 

failure and significant injury to the liver. Anaconda emergency room physicians 

transferred Boyer to St. Patrick Hospital in Missoula, Montana. Late that evening, 

Missoula's Dr. Stephen Hardy performed exploratory surgery in an attempt to ascertain 

the cause of Boyer's illness. Dr. Hardy explored and debrided the abdominoplasty flap. 

He found no necrotizing infection. 

On November 5, 2015, an infectious disease physician, Dr. David Christensen, 

performed a pelvic examination on Kathie Boyer at the Missoula hospital and found a 

tampon in her vaginal vault that had been present for ten days. Dr. Christensen suspected 
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toxic shock syndrome. Christensen removed the tampon and administered antibiotics, 

after which Boyer improved dramatically. 

St. Patrick's Hospital retained Kathie Boyer for observation in its intensive care 

unit until November 19. Boyer's discharge summary reads: "[n]o clear microbiologic 

diagnosis, but etiology most likely staphylococcal toxic shock syndrome, either related to 

surgical wounds or retained tampons." Clerk's Papers (CP) at 91. Montana physicians 

predicted future need of amputation of the distal part of Boyer's right foot toes. Boyer 

returned to Missoula one month later, when a surgeon removed most of the toes on her 

right foot. Boyer underwent additional surgeries for lingering injury. 

PROCEDURE 

Kathie Boyer filed suit against Dr. Kai Morimoto and PSNW. Boyer alleges that 

Dr. Morimoto failed to comply with the applicable standard of care for a plastic surgeon. 

Boyer also contends that nursing staff committed acts of negligence, for which PSNW is 

vicariously liable. Boyer claims that Morimoto and the PSNW nursing staff agreed to 

attend to her menstrual cycle during surgery. According to Boyer, PSNW and Dr. 

Morimoto affirmatively and falsely asserted that providers had removed any tampon 

utilized by her before the commencement of surgery and that the providers inserted no 

tampon or sanitary pad during or after surgery. 

During discovery, Kathie Boyer disclosed two expert witnesses, Dr. Martin Siegel 

and Dr. John Shamoun. Dr. Kai Morimoto and PSNW thereafter filed a motion for 
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summary judgment, asserting that Boyer could not present admissible testimony from a 

qualified expert to establish the standard of care and to testify to a violation of the 

standard of care that caused injury. 

In response to the defense's summary judgment motion, Kathie Boyer submitted a 

two-page declaration from Dr. Martin Siegel addressing causation. Boyer also submitted 

a five-page declaration from Dr. John Shamoun, a plastic surgeon, in order to support a 

violation of a standard of care. 

In his declaration, Dr. John Shamoun testified concerning his background and his 

knowledge of a standard of care: 

3. Throughout my career, I have studied, trained and practiced in a 
variety of locations throughout the country. I have been licensed to practice 
medicine in six states, with active licensure in two (Texas and California}. 
I also maintain an active surgical license in the United Arab Emirates. 

4. In addition to my professional experience, I have been qualified 
as a medical expert regarding the standard of care applicable to plastic 
surgeries like the one at issue in this litigation, in several jurisdictions. 

5. One facet of my role in this case was to offer opinions regarding 
the standard of care applicable to the October 26, 2015 surgery at the heart 
of this litigation, as well as whether defendants' conduct fell below the 
standard of care. The specific medical procedure in question consisted of 
the following: (1) bilateral breast implant exchange, with mastopexy; (2) 
liposuction; and (3) abdominoplasty. As a result of my education, training 
and experience, I am well-versed in the standard of care applicable to 
healthcare providers performing surgical procedures such as these. 

6. The standard of care in this case required defendants to exercise 
the same degree of skill, care and learning expected of other reasonably 
prudent healthcare providers attempting the surgical procedure described in 
the preceding paragraph. This standard is not unique to the State of 
Washington and applies on a nationwide basis. 
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CP at 106-07. 

In his declaration, Dr. John Shamoun averred that Dr. Kai Morimoto repeatedly 

violated the standard of care. Dr. Shamoun opined that Kai Morimoto should not have 

performed the extensive surgery of breast augmentation with mastopexy, liposuction, and 

abdominoplasty on an out-patient basis knowing that the patient lived three hundred 

miles away in Montana and would be traveling home after the procedure. Shamoun 

criticized the health care providers for discharging Kathie Boyer from the surgical facility 

at 10 p.m., after her undergoing extensive general anesthesia and a nine-hour surgery, 

without follow-up care scheduled until eighteen days later. Given the extent of the 

surgeries and in light of Boyer remaining under the effects of general anesthesia and 

narcotic pain medication, Boyer should have remained at the surgical center under the 

care of Morimoto and PSNW throughout the night of October 26-27. Alternatively, 

Morimoto should not have attempted each of these procedures during a single, out-patient 

surgery. In short, PSNW and Dr. Morimoto did not provide adequate surgical aftercare. 

Dr. John Shamoun faulted Dr. Kai Morimoto and PSNW for its informed consent 

form signed by Kathie Boyer. PSNW provided Boyer a boilerplate explanation of the 

risks and benefits of the surgery. PSNW and Dr. Morimoto never warned Boyer of the 

specific risks and benefits of the surgeries. Because Boyer faced extensive, elective 

surgeries, the standard of care required more than a standard, boilerplate informed 

consent form. In particular, the consent form should have identified the option of and 
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explain the benefits of electing to have the three surgeries on separate dates, rather than 

on the same day. 

In his declaration, Dr. John Shamoun noted that Kathie and Joe Boyer repeatedly 

informed Dr. Kai Morimoto and PSNW that Kathie was menstruating. The couple asked 

if she could wear tampons during the surgery. In turn, Morimoto and the surgical staff 

informed her she could wear the tampon and that the staff would attend to her 

menstruation needs. Nevertheless, the surgical records fail to mention Kathie Boyer's 

menstruation, any removal of a tampon before or after surgery, or any warning to the 

Boyers that a tampon remained in the vaginal canal. Dr. Shamoun opined that a tampon 

should not remain in the vagina during a nine-hour surgery. After surgery, the health 

care providers should have warned Kathie that a tampon remained inside the vaginal 

canal assuming the providers did not remove the tampon before or during surgery. 

Dr. John Shamoun criticized Dr. Kai Morimoto for her performance during the 

October 28 follow-up appointment. Kathie Boyer's persistent pain and fatigue should 

have alerted Dr. Morimoto to potential surgical complications. Morimoto should have 

explored the cause of the pain, rather than increasing the dosage of the pain medications. 

Morimoto should have also scheduled an earlier follow-up appointment. Finally, Dr. 

Shamoun opined that, but for Kai Morimoto's and PSNW's breaches of the standard of 

care, Boyer would not have suffered the devastating illness and injuries that later 

developed in Montana. 
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The superior court entertained oral argument in support of and in opposition to the 

summary judgment motion on April 27, 2018. During the summary judgment motion 

hearing, the superior court requested that Kathie Boyer promptly file a curriculum vitae 

for John Shamoun. On April 30, Boyer filed Dr. John Shamoun's curriculum vitae. 

On May 9, 2018, the superior court issued a memorandum decision granting Kai 

Morimoto's and PSNW's summary judgment motions. The superior court noted that Dr. 

John Shamoun's "late arriving [curriculum vitae]" revealed active licensure in Texas and 

California and inactive licensure in Georgia, Florida, Mississippi and Alabama. CP at 

323. The court concluded that Dr. Shamoun's declaration failed to present an adequate 

foundation that the applicable standard of care is national in scope and that Shamoun 

knew the standard of care in Washington State. Thus, the court held Dr. Shamoun's 

opinion to be inadmissible. The superior court also concluded that Boyer failed to 

provide any testimony that any of the nursing staff of PSNW violated a standard of care. 

In its May 9 memorandum decision, the superior court directed the parties to 

prepare a summary judgment order. The closing sentences in the May 9 memorandum 

decision read: 

Presentment [of the order] is set for June 1, 2018 at 9:00 without oral 
argument. If plaintiffs contemplate a motion for reconsideration, please 
wait until after the order on summary judgment is entered. 

CP at 326 ( emphasis added) (boldface omitted). 

On May 15, 2018, but before entry of a formal order on summary judgment, 
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Kathie Boyer filed a supplemental declaration of Dr. John Shamoun. Boyer did not 

accompany the declaration with a motion for reconsideration or a motion for late filing of 

the declaration. In the declaration, Dr. Shamoun clarified the foundation for his opinions. 

The declaration states, in pertinent part: 

In addition, throughout my career I have consulted with numerous 
plastic surgeons practicing within the State of Washington, including 
consultations involving the specific procedures at issue in this litigation: 
abdominoplasty, liposuction and mastopexy. As a consequence, I can 
confirm that Washington plastic surgeons adhere to the same standards of 
practice followed by plastic surgeons practicing throughout the rest of the 
nation . 

. . . [T]hroughout my career I have personally been asked to consult 
on specific cases in the State of Washington, including cases involving 
liposuction, abdominoplasty and breast implant/mastopexy surgery. Again, 
as a result of my personal involvement in these kinds of cases, I can 
confirm that the standard of care for surgical procedure such as those at 
issue in this case, is the same in Washington as the rest of the United States. 

CP at 328. 

On May 17, 2018, defendants filed a proposed summary judgment order. Kai 

Morimoto's and PSNW's proposed order omitted reference to Dr. John Shamoun's 

supplemental declaration. On May 24, 2018, Kathie Boyer submitted objections to the 

defense's proposed summary judgment order. Boyer objected, in part, to her opposition's 

summary judgment order because the order failed to list Shamoun's supplemental 

declaration. Boyer argued that, because the superior court had yet to enter a final order, 

she was permitted to file the supplemental declaration. Boyer submitted her own 

proposed summary judgment order, which order listed the supplemental declaration of 
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Dr. John Shamoun as a pleading reviewed by the trial court. 

On June 15, 2018, the superior court penned "Denied" on Kathie Boyer's 

proposed summary judgment order. CP at 350. On the same day, the court entered an 

order granting defendants' motion for summary judgment, which order did not mention 

whether it considered the supplemental declaration of Dr. John Shamoun. In the order, 

the trial court handwrote additional instructions: 

It is further ordered that any motion for reconsideration shall be 
served, filed and noted for hearing without oral argument, as directed in the 
Court's Memorandum Decision ... The Court may request oral argument, 
depending on the content of any written submissions. 

CP at 354 ( emphasis added). Kathie Boyer did not move for reconsideration. 

LAW AND ANALYSIS 

This appeal poses the following questions. First, did John Shamoun's first 

declaration provide a sufficient background to conclude that he was qualified to testify to 

a Washington standard of care? Second, should the superior court have considered John 

Shamoun's second declaration before entering a summary judgment order? Third, did 

Kathie Boyer need to move for reconsideration in order for the trial court to consider Dr. 

John Shamoun's second declaration? Fourth, did John Shamoun's second declaration 

provide a sufficient background to conclude that he was qualified to testify to a 

Washington standard of care? Fifth, did Kathie Boyer's experts provide sufficient 

testimony to raise a question of fact as to whether any violation of the standard of care 
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caused Boyer's postsurgery illness and injury? Sixth, did John Shamoun's testimony 

present a question of fact as to a violation of the standard of care of PSNW? The second 

and third issues are closely related and will be addressed together. We only answer the 

first, second, and third questions, which answers render unimportant the other questions. 

Shamoun' s First Declaration 

Ifwe concluded that Dr. John Shamoun's first declaration sufficed to defeat Dr. 

Kai Morimoto' s and PSNW' s summary judgment motion, we could avoid asking if the 

superior court should have reviewed John Shamoun's second declaration. The 

defendants assert the superior court correctly rejected the first declaration because 

Shamoun offered only a conclusory statement concerning his familiarity with the 

standard of care in Washington State. We agree. 

In his first declaration, Dr. John Shamoun testified that, throughout his career, he 

studied, trained and practiced in a variety of locations throughout the United States. He 

had active medical licensure in Texas, California, and the United Arab Emirates. 

Shamoun added that he had qualified as an expert witness regarding the standard of care 

applicable to plastic surgeons in several jurisdictions, but he did not mention Washington 

State. He knew much about the standard of care for a mastopexy, liposuction, and 

abdominoplasty. Shamoun concluded that the standard of care for such procedures is not 

unique to the state of Washington and applies on a nationwide basis. He did not disclose 

how he knew the state of Washington followed the national standard of care. We must 
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determine if the background disclosed and the testimony in this first declaration provides 

a sufficient basis for Dr. Shamoun to testify to the standard of care of plastic surgeons in 

the Evergreen State. 

Summary judgment in medical malpractice cases may be brought in one of two 

ways. Guile v. Ballard Community Hospital, 70 Wn. App. 18,851 P.2d 689 (1993). The 

defendant can attempt to establish through affidavits that no material factual issue exists 

or, alternatively, the defendant can inform the trial court that the plaintiff lacks competent 

evidence to support an essential element of her case. Young v. Key Pharmaceuticals, 

Inc., 112 Wn.2d 216,225 n.l, 770 P.2d 182 (1989); Guile v. Ballard Community 

Hospital, 70 Wn. App. at 23. In this latter situation, the moving party need not support 

its summary judgment motion with affidavits. Young v. Key Pharmaceuticals, Inc., 112 

Wn.2d at 226. Defendants PSNW and Kai Morimoto employed the second strategy for 

their summary judgment motions. 

In a medical malpractice claim, a plaintiff must show that the health care provider 

violated the relevant standard of care. A plaintiff must prove the relevant standard of 

care through the presentation of expert testimony, unless a limited exception applies. 

Volk v. Demeerleer, 184 Wn. App. 389, 430-31, 337 P.3d 372 (2014), ajf'd in part, rev 'd 

in part, 187 Wn.2d 241,386 P.3d 254 (2016). Kathie Boyer does not contend that a jury 

may, without expert testimony, find a physician negligent for releasing a patient to travel 

three hundred miles to home immediately after a nine-hour surgery with general 
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anesthesia or leaving a tampon in a patient without informing the patient of its presence. 

A defendant moving for summary judgment in a health care professional 

malpractice suit can meet its initial burden by showing the plaintiff lacks competent 

expert testimony to sustain a prima facie case of medical malpractice. Young v. Key 

Pharmaceuticals, Inc., 112 Wn.2d at 226. The burden then shifts to the plaintiff to 

provide an affidavit from a qualified medical expert witness that alleges specific facts 

establishing a cause of action. Guile v. Ballard Community Hospital, 70 Wn. App. at 25. 

Affidavits containing conclusory statements without adequate factual support are 

insufficient to defeat a motion for summary judgment. Guile v. Ballard Community 

Hospital, 70 Wn. App. at 25; CR 56(e). 

By Washington statute, the standard of care is the degree of "care, skill, and 

learning expected of a reasonably prudent health care provider at that time in the 

profession or class to which he/she belongs, in the state of Washington, acting in the 

same or similar circumstances." RCW 7.70.040 (emphasis added). One might question 

if the standard of care in Washington ever differs from the standard of care throughout 

the nation. Law changes from state to state, but medical care holds constant throughout 

America, at least outside rural areas. Increasingly, medical experts testify that 

Washington follows a national standard of care. We only know of one recent decision 

wherein an expert testified that varying geographical locations maintained different 
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standards. We remain bound, however, by our legislature's declaration that the trier of 

fact must find and apply a state standard of care. 

We discern two discrete questions with regard to Dr. John Shamoun's first 

declaration. First, whether Dr. Shamoun's declaration testimony referenced a standard of 

care in Washington? Second, whether John Shamoun's declaration testimony showed 

that he was qualified to testify to the standard of care in the state of Washington? 

Shamoun testified that the standard of care is not unique to the state of Washington and 

applies on a nationwide basis. This statement necessarily implies that Shamoun opines to 

a Washington standard consistent with a national standard. Did he disclose sufficient 

qualifications and background to do so? 

The superior court must make a preliminary finding of fact under ER 104(a) as to 

whether an expert qualifies to express an opinion on the standard of care in Washington. 

Winkler v. Giddings, 146 Wn. App. 387, 392, 190 P.3d 117 (2008). Usually, the trial 

court possesses discretion when determining the qualifications of an expert to express 

opinions pertinent to a lawsuit. Elber v. Larson 142 Wn. App. 243 , 247, 173 P.3d 990 

(2007). Nevertheless, this court addresses the trial court's ruling concerning 

qualifications of an expert who renders opinions in response to a summary judgment 

motion. Elber v. Larson, 142 Wn. App. at 247. 

When determining whether an expert qualifies to defeat a motion for summary 

judgment in a medical malpractice action, the court examines the record to determine the 
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relevant specialty and whether the expert and the defendant practice in the same field. 

Young v. Key Pharmaceuticals, Inc., 112 Wn.2d 216,229 (1989); Seybold v. Neu, 105 

Wn. App. 666,679, 19 P.3d 1068 (2001). A physician licensed in another state may 

provide admissible testimony that a national standard of care exists in this state and that 

the defendant physician violated that standard. Elber v. Larson, 142 Wn. App. at 248; 

Pon Kwock Eng v. Klein, 127 Wn. App. 171, 179, 110 P.3d 844 (2005). 

We now review Washington decisions in order to discern the background an 

expert physician must identify in order to claim the Washington standard of care echoes 

the national standard. Kathie Boyer argues that at least three decisions posit a rule that an 

out-of-state expert may testify to the Washington standard of care matching the national 

standard of care without disclosing a basis for his or her knowledge of this conclusion: 

Elber v. Larson, 142 Wn. App. 243 (2007); Hill v. Sacred Heart Medical Center, 143 

Wn. App. 438, 177 P.3d 1152 (2008); and Pon Kwock Eng v. Klein, 127 Wn. App. 171 

(2005). 

In Elber v. Larson, the physician in a medical malpractice suit moved for 

summary judgment. In response to the physician's summary judgment motion, Dr. 

Daniel Meub submitted a declaration that the physician violated the standard of care, but 

the declaration did not recite any facts to show that Meub knew the standard of care in 

Washington State. The physician contended that plaintiffs witness was not qualified as 

an expert because Meub lacked background, training, or experience in Washington. The 
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trial court granted summary judgment. The patient moved for summary judgment and 

submitted a supplemental declaration from Dr. Meub, in which the expert averred that he 

contacted medical colleagues in the state of Washington to confirm that the practices of 

the state are no different from the national standard of the American Board of 

Neurological Surgery. 

This court, in Elber v. Larson, reversed and held that a medical expert is qualified 

to testify to the Washington standard of care ifhe offers uncontradicted testimony that he 

is familiar with the standard of care and that the standard is a national standard. During 

the opinion, this court wrote: 

And Dr. Meub is familiar with the standard of care in Washington 
because it is the same everywhere in this country. 

142 Wn. App. at 249. A constricted reading of this sentence may suggest that an out-of

state expert may supply an opinion by the bald statement that the state standard of care 

mirrors the nationwide standard. 

In Hill v. Sacred Heart Medical Center, 143 Wn. App. 438 (2008), John Hill 

presented testimony from two physicians. One physician testified that the national 

standard of care controlled the conduct of the health care providers, but did not expressly 

state that he knew the Washington standard of care to coincide with the national standard. 

A second physician testified that she knew the Washington standard to parallel the 

national standard. The second expert had performed her residency in Washington State 
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and practiced in this state for twenty years before moving her practice to Wisconsin. This 

court relied on both physicians' testimony when reversing a summary judgment dismissal 

of the medical malpractice suit. The decision implies that the testimony of the first 

physician by itself would not have sufficed to defeat the summary judgment motion. 

In Pon Kwock Eng v. Klein, 127 Wn. App. 171 (2005), in opposition to a summary 

judgment motion, plaintiff Pon Kwock Eng presented the declaration and deposition of 

Dr. Vincent Quagliarello, a Connecticut specialist in infectious diseases. The defending 

physician was a neurosurgeon. Dr. Quagliarello testified that the neurosurgeon should 

have ordered a spinal tap on the patient in order to test for meningitis, but the expert 

admitted that his opinions were based on a national standard of care and conceded to 

lacking experience with neurosurgeons in Washington. At the same time, the physician's 

own experts concurred that, among infectious disease doctors, the standard of care of the 

diagnosis and treatment of meningitis was a national one. The defendant physician 

argued that Dr. Quagliarello was not qualified to testify as an expert regarding whether 

the defendant breached the standard of care of a Washington neurosurgeon. The trial 

court granted summary judgment. 

This court, in Pon Kwack Eng v. Klein, reversed after adjudging Dr. Vincent 

Quagliarello's testimony sufficient. The opinion dealt more with whether a physician in 

one specialty could testify to the standard of care of a physician practicing in another 

specialty. The court noted that the defending physician's own experts testified to a 
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national standard of care. 

In Winkler v. Giddings, plaintiffs expert testified to an "educated assumption that 

the standard of care was the same across the country." 146 Wn. App. at 392 (2008). 

Plaintiff presented no other evidence that the Washington standard of care followed the 

national standard. Dr. Neil Giddings presented testimony that the relevant standard of 

care differed depending on the area of the country. This court affirmed the trial court's 

preclusion of plaintiffs expert from testifying and the granting of a directed verdict for 

the defendant physician. 

We conclude that John Shamoun's first declaration did not qualify him to testify to 

the standard of care in Washington State. Shamoun and Kai Morimoto practice in the 

same specialty, plastic surgery. Shamoun testified that the standard of care in 

Washington is identical to the nationwide standard. Nevertheless, Shamoun failed to 

disclose how he knew Washington's standard to equate to a national standard. He did not 

suggest he had any exposure to the practice of plastic surgery in Washington State. He 

did not indicate he spoke with any Washington physician or studied any literature 

concerning Washington standards. 

To a limited extent, Elber v. Larson, 142 Wn. App. 243 (2007) confirms our 

conclusion rather than assisting Kathie Boyer. In Elber v. Larson, this court considered 

the expert testimony of an out-of-state physician because the physician declared that he 

knew the standard of care in Washington State. Dr. John Shamoun's first declaration 
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suggested no familiarity with a Washington standard. Assuming Elber v. Larson allows a 

nonresident physician to claim familiarity with the Washington standard of care without 

providing the basis of this familiarity, we deem Elber contrary to other Washington 

decisions. We hold that the expert must provide some underlying support for his opinion 

that the state standard follows the national standard. 

Cases involving the need for an expert physician to testify to the underpinning 

facts supporting an opinion of a violation of the standard of care bolster our conclusion 

that the patient's expert must also provide underlying facts identifying a background that 

substantiates that he or she gained knowledge in order to declare the state standard to 

equate with the national standard. Under Washington decisions, the expert, in the 

declaration contravening a summary judgment motion, must declare what a reasonable 

doctor would or would not have done, that the defendant failed to act in that manner, and 

that this failure caused the injuries. Reyes v. Yakima Health District, 191 Wn.2d 79, 86, 

419 P.3d 819 (2018). The expert may not merely proclaim that the defendant physician 

was negligent, but must instead establish the applicable standard and detail the facts on 

how the defendant acted negligently by breaching that standard. Reyes v. Yakima Health 

District, 191 Wn.2d 79, 86-87 (2018). Furthermore, the expert must link his conclusions 

to a factual basis. Reyes v. Yakima Health District, 191 Wn.2d at 87. 

In three decisions, Washington courts affirmed summary judgment dismissals in 

favor of the defending physician because the plaintiffs expert, although testifying that 
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the defendant violated the standard of care, failed to particularize the conduct or inaction 

of the physician that constituted negligence. Reyes v. Yakima Health District, 191 Wn.2d 

79 (2018); Guile v. Ballard Community Hospital, 70 Wn. App. 18 (1993); Vant Leven v. 

Kretz/er, 56 Wn. App. 349, 783 P.2d 611 (1989). In Guile v. Ballard Community 

Hospital, Angelina Guile's expert declared that Guile suffered an unusual amount of 

post-operative pain, developed a painful perinea! abscess, and was then unable to engage 

in coitus because her vagina was closed too tight. The expert further opined that the 

faulty technique of the surgeon caused all of these symptoms. The expert surgeon 

concluded that the defendant surgeon failed to exercise that degree of care, skill, and 

learning expected of a reasonably prudent surgeon at that time in the state of Washington, 

acting in the same or similar circumstances. This court characterized the expert's 

testimony as a mere summarization of Guile's postsurgical complications, coupled with 

the unsupported conclusion that the complications resulted from the surgeon's faulty 

technique. The opinions simply reiterated the claims asserted in Guile's complaint. 

In Vant Leven v. Kretz/er the expert testified that, more probably than not, the 

care and treatment afforded by the defendant physician fell below the standard of care in 

the medical community. This court affirmed summary judgment in favor of the physician 

because the expert failed to identify any facts supporting this conclusion. 

The expert's qualification to render medical opinions on the standard of care in 

Washington State is as important an element in a medical malpractice case as the factual 
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basis on which the expert supports his opinion. For this reason, we hold that the 

testifying expert must disclose the factual basis on which the expert purports to know the 

standard of care in Washington. 

Our ruling may conflict with ER 705. This evidence rule reads: 

The expert may testify in terms of opinion or inference and give 
reasons therefor without prior disclosure of the underlying facts or data, 
unless the judge requires otherwise. The expert may in any event be 
required to disclose the underlying facts or data on cross examination. 

If an expert at trial may render opinions without factual support, an expert should be free 

to present a declaration in opposition to a summary judgment motion without explaining 

how he became aware of the Washington standard of care for a health care field or 

explaining the basis of his knowledge for the state standard of care being commensurate 

with the national standard. Nevertheless, based on Washington decisional law, we 

decline to enforce ER 705 in this setting. The law bestows unreciprocated respect and 

unreturned privileges to the medical profession. 

Consideration of Supplemental Shamoun Declaration 

Now we must decide whether the superior court should have considered Dr. John 

Shamoun's supplemental declaration before entering the summary judgment order. The 

superior court issued its memorandum decision on May 9, 2018. Kathie Boyer filed Dr. 

Shamoun' s supplemental declaration on May 15. The trial court entered its order 
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granting defendants' motion for summary judgment on June 15. Boyer never sought 

reconsideration of the order or permission to file a late declaration. 

In advocating reversal, Kathie Boyer relies on language in CR 56 that directs the 

superior court to list, in the summary judgment order, the evidence presented to the court 

before entering the order. We assume she wants more than a listing of the supplemental 

declaration in the order and cites the language of the civil rule in order to argue that a 

listing of the declaration should include a consideration of the declaration's contents 

when determining whether to grant the motion. Boyer also emphasizes this court's ruling 

inKeckv. Collins, 181 Wn. App. 67,325 P.3d 306 (2014), aff'd, 184 Wn.2d 358,357 

P .3d 1080 (2015) to the effect that a party can continue to present evidence in opposition 

to a motion before the court signs a formal order. Finally, Boyer contends that the 

superior court abused its discretion when refusing to consider John Shamoun's 

supplemental declaration without first applying the Burnet factors. Burnet v. Spokane 

Ambulance, 131 Wn.2d 484,933 P.2d 1036 (1997). Conversely, Dr. Kai Morimoto and 

PSNW contend that Boyer waived her right to consideration of the supplemental 

declaration because she did not file a motion for reconsideration. 

Some principles of summary judgment encourage reversal of the superior court's 

summary judgment order. A summary judgment is a valuable procedure for ending sham 

claims and defenses. Cofer v. Pierce County, 8 Wn. App. 258,261,505 P.2d 476 (1973). 

Nevertheless, the procedure may not encroach on a litigant's right to place her evidence 
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before a jury of her peers. Cofer v. Pierce County, 8 Wn. App. at 261. A reviewing court 

should reverse a summary judgment order when evidence supports the nonmoving 

party's allegations. Preston v. Duncan, 55 Wn.2d 678,683,349 P.2d 605 (1960). Our 

overriding responsibility is to interpret the rules to advance their underlying purpose of a 

just determination in every action. Keck v. Collins, 184 Wn.2d 358, 369 (2015). 

CR 56(h) reads: 

Form of Order. The order granting or denying the motion for 
summary judgment shall designate the documents and other evidence 
called to the attention of the trial court before the order on summary 
judgment was entered. 

(Emphasis added.) Note that the rule requires the superior court to list all declarations 

presented to it, but not necessarily to consider all declarations. A reciprocal appellate 

rule, RAP 9 .12, also demands listing of the evidence "called to the attention" of the trial 

court before entry of the summary judgment order. 

Other sections of CR 56 bear importance. CR 56(c) reads, in part: 

The adverse party may file and serve opposing affidavits, 
memorandum of law or other documentation not later than 11 calendar 
days before the hearing. 

(Emphasis added.) Of course, CR 6(b)(l) allows the superior court to enlarge the period 

of time in which to file a pleading on request of a party and for good cause. In turn, 

CR 56(e) declares, in relevant part: 

Supporting and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible in evidence, 
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and shall show affirmatively that the affiant is competent to testify to the 
matters stated therein. . . . The court may permit affidavits to be 
supplemented or opposed by depositions, answers to interrogatories, or 
further affidavits. 

(Emphasis added.) 

Kathie Boyer filed the supplemental declaration of Dr. John Shamoun after the 

superior court issued a memorandum decision, but before the court entered a formal 

order. A memorandum opinion is not an order or a final disposition. Felsman v. Kessler, 

2 Wn. App. 493,498,468 P.2d 691 (1970). Until a formal order has been entered, the 

superior court may change its mind. Felsman v. Kessler, 2 Wn. App. at 498. 

The parties cite numerous Washington decisions, whose procedures include a late 

filing of a summary judgment affidavit. We review these cases in detail. 

We begin with Keck v. Collins, the Washington Supreme Court's latest 

pronouncement on the subject matter and which case also warranted a Court of Appeals 

published decision. In Keck v. Collins, 181 Wn. App. 67 (2014), Darla Keck sued two 

oral surgeons, Chad Collins and Patrick Collins, who practiced together. Dr. Patrick 

Collins moved for summary judgment on the ground that Keck lacked expert testimony 

to show that he violated the standard of care. Collins scheduled the motion hearing for 

March 30, without consulting Keck's counsel as to counsel's availability. From March 7 

to March 20, Keck's counsel, a sole practitioner, was in trial in an unrelated case. Dr. 

Chad Collins joined in the summary judgment motion on March 14. On March 16, Keck 
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filed a first affidavit of her medical expert, Kasey Li, M.D., that stated Chad violated the 

standard of care. On March 22, Keck filed a second affidavit of Li, which addressed 

purported negligence of both oral surgeons. In reply, the surgeons argued that the first 

and second affidavits lacked specificity as to negligent care. On March 29, ten days after 

the CR 56 deadline for filing responding affidavits and the day before the summary 

judgment hearing, Keck filed a third affidavit of Dr. Li that added the facts that supported 

his opinions concerning the surgeons' violation of the standard of care. In addition, 

Keck's counsel fileq an affidavit explaining the reasons for the late filing of the third 

affidavit, including his inability to attend to the minutiae of the affidavits while in trial. 

Keck's counsel requested that the court either forgive the late filing of the third affidavit 

or grant a continuance of the summary judgment motion hearing. Defendant surgeons 

moved to strike Dr. Li's third affidavit as untimely. The trial court issued a 

memorandum opinion granting defendants' motion to strike the third affidavit as 

untimely and granting the oral surgeons' summary judgment motion. Keck 

unsuccessfully moved for reconsideration. 

On appeal to the Court of Appeals, in Keck v. Collins, this court reversed both the 

superior court's ruling striking Kasey Li's third affidavit and the ruling granting the 

summary judgment motion. We summarized CR 56. The nonmoving party must file and 

serve opposing affidavits not later than eleven calendar days before the summary 
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judgment hearing. CR 56(c). But, the trial court may permit affidavits to be 

supplemented or opposed by further affidavits. CR 56(e). This court wrote: 

Thus, [ u ]ntil a formal order granting or denying the motion for 
summary judgment is entered, a party may file affidavits to assist the court 
in determining the existence of an issue of material fact. 

Keckv. Collins, 181 Wn. App. at 83. 

This appeals court, in Keck v. Collins, did not hold that the trial court must always 

consider any affidavit, no matter how late, filed before a formal order. Instead, we added 

that the superior court may strike a late affidavit unless the filer shows good cause for the 

tardy filing or that justice requires the extension of time. We listed eight factors for the 

superior court to review: 

(1) The prejudice to the opponent; (2) the length of the 
delay and its potential impact on the course of judicial 
proceedings; (3) the cause for the delay, and whether those 
causes were within the reasonable control of the moving 
party; (4) the moving party's good faith; (5) whether the 
omission reflected professional incompetence, such as an 
ignorance of the procedural rules; (6) whether the omission 
reflected an easily manufactured excuse that the court could 
not verify; (7) whether the moving party had failed to provide 
for a consequence that was readily foreseeable; and (8) 
whether the omission constituted a complete lack of 
diligence. 

15 KARLB. TEGLAND, WASHINGTON PRACTICE: RULES PRACTICE§ 48:9, 
at 346 (2d ed. 2009) ( citing Pioneer Inv. Servs. Co. v. Brunswick Assocs. 
Ltd. P'ship, 507 U.S. 380, 113 S. Ct. 1489, 123 L. Ed. 2d 74 (1993)). 
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Keck v. Collins, 181 Wn. App. at 84. One might expect the Court of Appeals to have 

remanded to the superior court to exercise its discretion in reviewing the factors. Instead, 

after reviewing the factors on our own, this court held that the superior court erred when 

not allowing late filing of the affidavit. Because the trial date was months away, the oral 

surgeons suffered no prejudice by a short delay of the hearing. Darla Keck possessed 

good cause for the late filing, because of her counsel being in trial during the time that he 

needed to prepare the affidavits. Defense counsel had failed to coordinate the summary 

judgment hearing date with plaintiffs counsel. Keck informed the superior court, during 

the summary judgment hearing, of the specificity in Dr. Li's third affidavit that created a 

genuine issue of material fact. 

The Washington Supreme Court, inKeckv. Collins, 184 Wn.2d 358 (2015), 

affirmed this court's ruling, but disagreed with our analysis. The Supreme Court rejected 

the eight factors embraced by this court and instead adopted three factors the court 

previously announced in Burnet v. Spokane Ambulance, 131 Wn.2d 484 (1997) with 

regard to whether an untimely disclosed witness should be permitted to testify at trial. 

The superior court should on the record, when asked to strike a late affidavit, consider 

whether a lesser sanction would suffice, whether the violation by the proponent of the 

evidence was willful or deliberate, and whether the violation substantially prejudiced the 

opposing party. One might expect the Supreme Court to have remanded to the superior 

court to assess the three factors, but the court rendered a decision on its own. 
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This court's Keck decision relied in part on its ruling in Cofer v. Pierce County, 8 

Wn. App. 258 (1973). In Cofer, Pierce County sought to dismiss, on summary judgment, 

Margaret Cofer' s suit based on her slip and fall on a wet floor in a county building. 

During the first summary judgment motion hearing, Cofer' s counsel stated that Cofer 

hired a witness from whom he lacked sufficient time to procure a responding affidavit. 

According to counsel, the expert witness would testify that the county maintained the 

floor in a dangerous manner and contrary to instructions given by the contractor who 

supplied the floor materials. The court granted a continuance of the hearing, but only to 

allow Cofer to file legal authority opposing the motion. The superior court stated it 

would not entertain any new affidavits. Two days later, Cofer's counsel filed an affidavit 

stating that he had contacted the witness, but the witness was hospitalized and unable to 

assist in preparing and signing the affidavit. Three weeks after the first hearing, the 

superior court conducted a second summary judgment motion hearing. During the 

second hearing, the superior court stated that it had considered counsel's affidavit, 

although it deemed the law precluded it from reviewing an affidavit filed after argument 

commenced during the first hearing. The superior court still denied the application for a 

continuance of the summary judgment hearing. 

On appeal, this court, in Cofer v. Pierce County, addressed whether the superior 

court should have entertained counsel's affidavit in support of a motion to continue the 

hearing, not whether the court should have considered any declaration of the expert 
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witness. The court held that the superior court correctly considered the affidavit. In so 

doing, the court wrote: 

Under normal circumstances it is not desirable to file affidavits after 
argument is heard .on the motion, but it is a party's right to do so. Until a 
formal order granting or denying the motion for summary judgment is 
entered, a party may file affidavits to assist the court in determining the 
existence of an issue of material fact. 

Cofer v. Pierce County, 8 Wn. App. at 261. The court later intoned: 

[A]n affidavit should be considered at any time prior to entering a 
final order on the summary judgment. 

Cofer v. Pierce County, 8 Wn. App. at 263. 

This court then held, in Cofer v. Pierce County, that the trial court abused its 

discretion when not affording Margaret Cofer a continuance in order to secure the 

affidavit of her expert witness. When a party shows the trial court a good reason why an 

affidavit cannot be obtained in time for a summary judgment proceeding, the court holds 

a duty to accord the party a reasonable opportunity to make the record complete before 

ruling on a motion for summary judgment. 

Cofer v. Pierce County, in tum, relied on Felsman v. Kessler, 2 Wn. App. 493 

(1970). In Felsman v. Kessler, this court held that the superior court should have 

considered affidavits filed after the superior court issued a memorandum decision 

granting John and Juanita Kessler summary judgment dismissal of Shirley Felsman's suit. 

Felsman sued as the result of the shooting death of her husband on the Kessler land. 
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Felsman claimed that John Kessler and Kessler's employee, Don Keys, conspired to kill 

the husband because he trespassed while hunting. Both Kesslers signed affidavits in 

support of the motion, in which they denied that they employed Keys or that either 

promoted the killing of the husband. In response, Felsman's counsel filed an affidavit 

stating that witnesses had told him that John Kessler hired Keys to keep unauthorized 

hunters from Kessler's land. Thereafter, on the day of the summary judgment hearing, 

Felsman's attorney conducted the deposition of both John and Juanita Kessler. Both 

Kesslers refused to answer questions on the basis of the Fifth Amendment to the United 

States Constitution. During the summary judgment hearing later that day, Felsman's 

counsel commented about the Kesslers' refusal to answer questions and added that John 

Kessler also refused to answer questions during a coroner's inquest. Three days later the 

superior court issued a memorandum decision granting the motion. Four days after the 

issuance of the decision, Shirley Felsman filed a motion to extend time to file additional 

affidavits. The superior court tentatively granted the motion with the caveat that it would 

later decide the admissibility of late affidavits. Thereafter, Felsman filed the depositions 

of John and Juanita Kessler and an affidavit of a witness who stated John Kessler told 

him that Don Keys was his employee and that Keys and Kessler had agreed, after the 

shooting, that Keys should disappear. The superior court later refused to consider the 

depositions and the affidavit, and the court entered a formal order granting the Kesslers' 

dismissal of the suit. 
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This reviewing court, in Felsman v. Kessler, first noted the rule that a summary 

judgment motion should not be granted when critical facts lie solely in the possession of 

the moving party. Application of this rule could have resulted in an automatic reversal 

and an end to the opinion. Nevertheless, the court added that, because of the witness' 

affidavit, the coroner's inquest testimony, and the Kesslers' refusal to be cross-examined 

with regard to their affidavit testimony, the court should have considered the late 

evidence before signing the summary judgment order. The court wrote: 

While we do not encourage or condone plaintiffs awaiting the 
court's ruling on the motion and then scurrying around to get affidavits and 
other matters before it in an attempt to change the court's mind, the fact 
remains that until an order is entered formally denying the motion, this 
avenue is available. 

Felsman v. Kessler, 2 Wn. App. at 498 (1970). The court reversed for a trial. 

By filing the supplemental declaration of Dr. John Shamoun after the superior 

court's ruling, Kathie Boyer in essence sought to reopen the case for further evidence. At 

the least, Boyer sought reconsideration of the summary judgment ruling. Nevertheless, 

Boyer failed to file any motion to reopen or for reconsideration. The superior court had 

twice hinted that Boyer may wish to file a motion for reconsideration. Boyer never 

earlier filed a motion for a continuance of the summary judgment hearing in order to 

procure needed testimony. 

In Keck v. Collins, Darla Keck at least filed the late supplemental declaration one 

day before the summary judgment hearing. Keck then requested late filing or a 
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continuance. Keck's counsel filed an affidavit explaining the need for the late filing. 

This court and the Supreme Court found good cause for the late filing of the 

supplemental declaration under two distinct tests. Keck moved for reconsideration after 

the granting of the summary judgment motion. 

A literal reading of Cofer v. Pierce County strongly supports Kathie Boyer's 

contention that she was entitled to file affidavits at any time before the superior court 

signed the summary judgment order on June 15, 2018. Nevertheless, Margaret Cofer's 

counsel filed an affidavit for a continuance. Cofer' s attorney showed that a delay in 

procuring an expert's affidavit resulted from the hospitalization of the expert witness. 

Felsman v. Kessler holds unique facts. Defendants signed an affidavit supporting 

their motion for summary judgment, but then refused to be cross-examined about the 

same facts during a deposition. After the issuance of the memorandum decision, Shirley 

Felsman asked the court for late filing of affidavits in part because of the refusal of the 

defendants to answer questions during their depositions. 

In this appeal, Kathie Boyer filed the supplemental declaration after the superior 

court' s memorandum decision. Boyer never asked the superior court to exercise its 

discretion in determining whether to review the supplemental declaration of Dr. John 

Shamoun. Boyer never presented good cause for the late filing. Boyer never argued to 

the superior court that the supplemental declaration presented a question of fact sufficient 

to deny the defense's summary judgment motion. 
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One might characterize as overly technical a requirement that the party filing a late 

affidavit also file a motion for permission to file late or file a motion for reconsideration 

after a ruling. After all the superior court should have recognized when it presumably 

saw the supplemental declaration of John Shamoun that Kathie Boyer wanted to file the 

affidavit late and gain reconsideration of its memorandum decision. Nevertheless, 

requiring one or more motions to accompany the supplemental declaration serves 

legitimate purposes. With the motion for late filing, Kathie Boyer would have or at least 

should have included an affidavit or other support to show good cause for extension of 

the time for filing. The superior court could then have also determined the applicability 

of the Burnet v. Spokane Ambulance factors. With the motion for reconsideration, Kathie 

Boyer would have or at least should have presented argument as to why the supplemental 

declaration defeated the defendants' summary judgment motion. Without these motions 

and the motions' support, the superior court lacked a basis on which to determine 

whether to review the declaration and assess whether the declaration should change the 

court's decision. 

On appeal, Kathie Boyer complains that the superior court never applied the 

Burnet v. Spokane Ambulance factors. Nevertheless, Boyer never identified the factors 

for the superior court, nor asked for their application. The superior court deserved an 

opportunity to hear this request from Boyer before any appeal. PSNW and Kai Morimoto 

deserved an opportunity to address the Burnet factors and argue against the merits of the 
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supplemental declaration before any appeal. Even on appeal, Boyer has not analyzed 

why the Burnet factors apply in her favor. 

We do not review new arguments on appeal. RAP 2.5(a); State v. Nitsch, 100 Wn. 

App. 512,519,997 P.2d 1000 (2000). The prerequisite affords the trial court an 

opportunity to rule correctly on a matter before it can be presented on appeal. State v. 

Strine, 176 Wn.2d 742, 749, 293 P.3d 1177 (2013). The rule serves the goal of judicial 

economy by enabling trial courts to correct mistakes and thereby obviate the needless 

expense of appellate review and facilitates appellate review by ensuring that a complete 

record of the issues will be available. State v. Strine, 176 Wn.2d 742, 749-50 (2013); 

State v. Scott, 110 Wn.2d 682,685, 757 P.2d 492 (1988). 

No Washington case obligates the superior court to accept summary judgment 

affidavits after the hearing or a memorandum decision without the proponent complying 

with some test. All Washington decisions involve the nonmoving party initiating some 

action for the court to review the affidavit other than simply filing the affidavit. 

When filing the supplemental declaration of Dr. John Shamoun, Kathie Boyer 

ignored the provisions of CR 6(b )(1 ). The rule allows the superior court to enlarge the 

period of time in which to file a pleading on request of a party and for good cause. We 

should bend the rules to further justice and to reach the case's merits, but we should also 

enforce rules in order to afford an orderly presentation of evidence and argument before 

the superior court. 
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PSNW and Dr. Kai Morimoto also ask for affirmation of the summary judgment 

order because Dr. John Shamoun's testimony did not establish causation. PSNW further 

contends that Shamoun raised no issue as to the negligence of any of its employees. 

Because we affirm the trial court's ruling that Dr. Shamoun failed to confirm his 

knowledge of the Washington standard of care, we do not address these additional 

arguments. 

CONCLUSION 

We affirm the summary judgment dismissal of Kathie Boyer's claims against Dr. 

Kai Morimoto and PSNW. 

Fearing, J. 

WE CONCUR: 
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APPENDIX 

Washington may alone follow a formulaic test when deciding whether a party may 
file affidavits after the trial court's memorandum decision. The foreign courts issuing 
these decisions follow civil rules similar, if not identical, to Washington's CR 6 and CR 
56. 

Alabama 

Rule 6(d) allows the trial court discretion to permit the service of affidavits that 
might otherwise be untimely, and its decision to accept such affidavits will not be 
reversed absent an abuse of discretion. Weldon v. Cotney, 811 So. 2d 530 (Ala. 2001 ). 

Arizona 

The trial court holds discretion as to whether to allow filing of affidavits after a 
hearing on a motion for summary judgment. 7-G Ranching Co. v. Stites, 4 Ariz. App. 
228,419 P.2d 358 (1966). 

Arkansas 

Trial court need not consider affidavits filed one week after the hearing. Graham 
v. Underwood, 2017 Ark. App. 498, 7, 532 S.W.3d 88, 93-94. 

Colorado 

A supplemental affidavit of an expert medical witness filed by a medical 
malpractice plaintiff after motion for summary judgment in favor of defendant physician 
was granted could not be considered in motion to reconsider when the plaintiff neither 
asserted nor established that evidence could not have been discovered in exercise of 
reasonable diligence before summary judgment hearing. Conrad v. Imatani, 724 P .2d 89 
(Colo. App. 1986). 

Connecticut 

Trial court did not abuse discretion when granting party summary judgment while 
refusing to consider nonmoving party's late affidavits. Cornelius v. Rosario, 138 Conn. 
App. 1, 51 A.3d 1144 (2012). 
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Florida 

The Florida Court of Appeals reversed the grant of a summary judgment because 
an affidavit filed in support of the motion was filed two days after the summary judgment 
hearing. The court ruled that, if a reviewing court is to consider a late filed affidavit, the 
trial court record must show that the trial court granted permission for late filing. Kendel 
v. City of Miami, 281 So. 2d 566 (Fla. Dist. Ct. App. 1973). 

Georgia 

Party filed summary judgment affidavits after the hearing. The party requested 
permission for late filing, but failed to attempt to show excusable neglect. The trial court 
did not abuse its discretion in denying late filing. Harrell v. Federal National Payables, 
Inc., 264 Ga. App. 501, 591 S.E.2d 374 (2003). 

The Georgia Court of Appeals ruled that the trial court holds discretion in whether 
to consider a late filed summary judgment affidavit. In the absence of a record to the 
contrary, the court will assume the court exercised its discretion in denying late filing. 
U.S. Enterprises, Inc. v. Mikado Custom Tailors, 163 Ga. App. 306,293 S.E.2d 533, 
rev'd on other grounds, 250 Ga. 415,297 S.E.2d 290 (1982). 

Idaho 

A party may not submit summary judgment affidavits after the summary judgment 
motion hearing. Jarman v. Hale, 122 Idaho 952, 842 P.2d 288 (Ct. App. 1992), 
abrogated on other grounds by Puckett v. Verska, 144 Idaho 161, 158 P.3d 937 (2007). 

Illinois 

Affidavits may not be added by either party as a matter of right after a hearing and 
decision on a motion for summary judgment, but rather the allowance of affidavits 
presented for the first time in connection with a motion to vacate is within the discretion 
of the trial court. Kaplan v. Disera, 199 Ill. App. 3d 1093, 557 N.E.2d 924, 145 Ill. Dec. 
945 (1990). 

Indiana 

Trial court did not abuse its discretion in rejecting filing of summary judgment 
affidavits submitted after the hearing and the court's ruling. Keesling v. Beegle, 858 
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N.E.2d 980 (Ind. Ct. App. 2006), aff'd in part, vacated in part, 880 N.E.2d 1202 (Ind. 
2008). 

Adverse party must file summary judgment affidavits before the summary 
judgment hearing, even if the trial court extends the hearing to another date. This 
deadline will be enforced despite a court rule that reads: all pleadings "shall be so 
construed as to do substantial justice, lead to disposition on the merits, and avoid 
litigation of procedural points." The adverse party requested late filing of expert 
affidavits. The trial court could have granted the request, but the court's denial of the 
request was not an abuse of discretion because the party had ample time to timely file the 
affidavits. Winbush v. Memorial Health System, Inc., 581 N.E.2d 1239 (Ind. 1991). 

Kentucky 

Adverse party may not file contravening affidavit after the summary judgment 
hearing. Skaggs v. Vaughn, 550 S.W.2d 574 (Ky. Ct. App. 1977). 

Louisiana 

Trial court should not have considered plaintiffs' affidavits on defendants' 
motions for summary judgment filed several months after hearing on motions. 
Vardaman v. Baker Center, Inc., 98 2611 (La. App. 1 Cir. 3/13/98), 711 So. 2d 727. 

Maine 

Although parties must ordinarily submit facts in advance of the hearing, trial court 
may exercise discretion in permitting late affidavits that provide additional foundational 
support for facts previously offered, not additional facts. City of Augusta v. Attorney 
General, 2008 ME 51, 943 A.2d 582. 

Michigan 

Trial court need only consider affidavits in front of it at the time of the summary 
judgment hearing. Apfelblat v. National Bank Wyandotte-Taylor, 158 Mich. App. 258, 
404 N.W.2d 725 (1987). 

Minnesota 

Party submitted an affidavit after the date of the hearing without submitting an 
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additional affidavit or any other explanation why the first affidavit was untimely. The 
trial court was within its discretion in refusing to consider the affidavit. American 
Warehousing & Distributing, Inc. v. Michael Ede Management, Inc., 414 N.W.2d 554, 
557 (Minn. Ct. App. 1987). 

Mississippi 

Trial court correctly struck a summary judgment affidavit filed after the rule's 
deadline. Luvene v. Waldrup, 905 So. 2d 697 (Miss. Ct. App. 2004), aff'd in part, rev'd 
in part, 903 So. 2d 745 (Miss. 2005). 

Missouri 

The adverse party must file an affidavit before the summary judgment hearing. A 
party may file a late affidavit only with leave of the court. Richardson v. Rohrbaugh, 857 
S.W.2d 415,418 (Mo. Ct. App. 1993). 

Montana 

The trial court did not abuse its discretion in striking, as untimely, additional 
affidavits prepared two days after hearing. Konitz v. Claver, 1998 MT 27, 287 Mont. 
301, 954 P.2d 1138. 

New Jersey 

When plaintiffs' affidavit in opposition to motion for summary judgment was 
served the day before the hearing, the trial court was free to disregard the affidavit as it 
failed to comply with rule requiring adverse party to serve opposing affidavits not later 
than two days prior to date of hearing. Ash v. Frazee, 37 N.J. Super. 542, 117 A.2d 634 
(Ct. App. Div. 1955) 

New York 

Trial court properly denied review of a summary judgment affidavit filed after the 
hearing. The proponent failed to show good cause for leave to serve the affidavit late. 
Gnozzo v. Marine Trust Co. of Buffalo, 258 A.D. 298, 17 N.Y.S.2d 168 (1939), aff'd, 284 
N.Y. 617, 29 N.E.2d 933 (1940). 
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Ohio 

Trial court need not entertain summary judgment affidavits filed after the hearing 
date. Carlton v. Davisson, 104 Ohio App. 3d 636, 662 N.E.2d 1112 (1995). 

Tennessee 

Trial court erred when granting defendant a summary judgment motion when 
defendant filed affidavits after the hearing. Baker v. Lederle Laboratories, 696 S.W.2d 
890 (Tenn. Ct. App. 1985). 

Texas 

The affidavits must be before the court at the time of the summary judgment 
hearing. Otherwise, summary judgment evidence may be filed late, but only with leave 
of court. RDG Partnership v. Long, 350 S.W.3d 262 (Tex. App. 2011 ). 

Trial court not required to consider an affidavit filed after the summary judgment 
hearing. Any late filing must be done with permission of the court. Aztec Pipe & Supply 
Co. v. Sundance Oil Co., 568 S.W.2d 401,403 (Tex. Civ. App. 1978). 

Utah 

Trial court held discretion in determining whether to review a late filed affidavit. 
G. Adams Limited Partnership v. Durbano, 782 P.2d 962 (Utah Ct. App. 1989). 

Wisconsin 

Wisconsin Court of Appeals held that the trial court need not have entertained a 
late filing of a summary judgment affidavit because the proponent of the affidavit never 
sought to enlarge the time for filing. David Christensen Trucking & Excavating, Inc. v. 
Mehdian, 2006 WI App 254,297 Wis. 2d 765, 726 N.W.2d 689. 
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v. 

KAI MORIMOTO. M.D., individually and 
PLASTIC SUROER Y NORTHWEST, a 
Washington Coq>Qtation. 

Defendants. 

No. 17-2-00533-3 

DECLARATION OP JOHN M. 
SHAMOUN, M.D., f.A.C.S. 

18 I,. Dr. John M. Shamoun, declare under the penalty of perjury, that the following is true 
1 .9 and correct: 

20 1. r nm over eighteen years. of age and make this declaration based upon my personal 
2 J k11owledge • 

. 22 2. I was retained by plaintiffs' COWJSel as a medical expert in the !lbove--c:aptione.d 
23 lawsuit. A thorough expi1111ation of nl)' education, training and experience can be found on my 
24 C. V .,. attached to this declaration as Exhibitl. 

. 25 3 . Throughout my ca1-eer, I have studied, trained and practiced in a variety of 
26 (c,j;ations throughout the coimtry. I .have been licensed to practicj: medicine in six states, with 
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active licensure·in two (Texas and California). I also maintain an active surgical license in the 

2 United Arab Emirates. 

3 4. In addition to my prc,fessional ex.perience, 1 have been qualified as a medical 

4 expert reg~rding the standard of care applicable to plastic sur-geries.1ike the one at·issue Jn this 

S litigation, in several jurisdictions. 

6 s. One facet of my role in this case was to offer opinions regarding the standard of 

7 cate applicable to the October 26. 2015 surgery at the heart of this litigation, as well as whether 

8 . -defendants' conduct foll below the standard of care. The specific medical procedure in question 

9 consisted of the following: (I) bilater.al breast implant exchange, witb mastopexy; (2) · 

l O lipo.suction; and (3) abdominoplasty·. As a result of my education, training and expel'ience, ram 

11 well-versed in d1e standard of care applicable to healthcare providers performing surgical 

12 procedures such as these. 

13 6. The standard of ca:re in this case required defendants to exercise the same dearee 

14 of skill, care ·and learning expected of other reasonably prudertt healtheare providers attempting 

15 the surgical procedure described in the preceding p~raph. This standard.is not unique to the 

16· State of Washington and applies on II nationwide basis. 

17 7. As a part of formulllting my opinions "in this case. l reviewed the medfoal ~ords 

18 of Mrs. Boyer prodllced ~y Defe11da11t Morimoto and Defei;rdant Plastic Surgery Northwest. In 

1 'J> additio11, I. have reviewed the record of the emergent care received by Mrs, Boyer at various 

20 facilities throughout the Stare of Montana in the days following her surgery with defendants. 

21 8. ln:addition to Mr.s. Boyer's medical records, l have reviewed written discovery 

22 exchai1ged in this case as well as the depositions of Mr. artd Mrs. Boyer. I have also asked to 

-23 review the depositions of defendants once they are completed and may rely upon any additional 

24 Information disclosed during the course of discovery in refining my opinions. 

25 

26 

DECLARATION OF DR: JOHN.M. SHAMOUN "2 

D0l182-JI 10262'11 VI 

Page 107 



- ---·-----

9. Based upon my review, I have identified several areas where defendants' conduct 

2 fell 'below the standard of care. All of the opiniofis offered in this declaration are provided on a 

3 more probabfe than not basis, b&Sed upon a reasonable-degree of medical certainty. 

4 l O. First, it was wholly unreasonable for Defendant Morimoto to perform such ari 

5 extensive surgery (breast augmentation with mastopexy, liposuction and abdominoplasty) on an 

6 out-patient basis knowing that the patient lived several J1undrcds of miles away in Montana and 

7 would, be traveling home shortly after the procedure. Defendants'. records reflect that the surgical 

8 procedure lasted Jiine (9) hours and involved extensi.ve general anesthesia. Mrs. Boyer was not 

9 discharged from the surgery center unti I nearly 10:00 ~.m. with no follow up visit scheduled 

. 10 until Noven1ber 13, 2015-18 days later. Defendants' conduct. was unreasonable end showed a 

11 total disregaro for their duty to provide appropriate care to plaintiff. 

12 l l. Given the extent of surgical attention involved, and in light of the fact that Mrs. 

13 Boyer remained under the effects of general imesthesia and narcotic pain medicatibn, Mrs. Bo)"er 

14 shpuld have remained at the sur~ical center u11der the care of defendants throughout the 

15 remainder of the night following her surgery. Altematively, Dr. Morimoto should nofhave 

16 attempt.ed each of these procedures during a single, out-pati'ent surgery considering that plaintiffs 

17 would be leaving the area shortly after the surgery and retunrl.ng to theirh.ome in Montana 

18 .sevel'al hundred miles away. These facts, coupled with the fact that no follow up appointment 

19 woul.d 01;:cur for another 1 s· days aftet diseharge, meant that defend~ts Woul4 have no way to 

20 pro¥ide. effective aftercare. including to address potential surgical complications. 

21 12. The informed consent relating to this surgery was likewise defective. Defendants' 

22 records reflect that Mrs. Boyer was provided with a mere •'boilerplate" explanation of the risks 

23 and benefits of the surgery. Defendants• records do no.t show that Mrs. Boyer was infor-med of 

24 the specific risks and benefits of the surgery she was to ~eive on October 26, 2015. 

25 Con!!tdering that Mrs. Boyer was faq.lng extensive, elective surgery, ll}uch more was required 

.26 than having Mrs. Boyer sign 11 standard, boilerplate infonned consent fonn, such as an 
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explanation regarding the potential benefits of performing the sm·gery in stages, rather than all at 

2 once: This did n~t occur. ln fact, the decision to perform the'se three procedures during a single 

3 surgery was. made upon recommendation of Defendant Morimoto. 

4 13. In addition, plaintiffs have testified that they repeatedly informed defendants that 

5 Mrs. Boyer was menstruating prior to the surgery. Plaintiffs also asked defendants if Mrs. Boyer 

6 was permitted to utilize tampons dutjng the surgery. Defendants assured plai~tiffs that tam.pons 

7 were acceptable and that her menstrual care needs would oe addressed by defendants during 

8 surgery. 

9 14. Plaintiffs were entitled to rely upon defendants' assul'ance that Mrs. Boyer's · 

10. menstrual care needs would be addl'CSsed during surgery, However, defendants records do not 

. l l mention that, Mrs. Boyer was menstruatinll; or that a tarnpon was removed prior to or during the 

12 surgery. Defendants' records also do not reflect any effort on the part a±: defendants-to alert Mr. 

13 or Mrs. Boyer that a tampon remained in place after the surgery concluded. Allowing a tampon 

14 to remain in Mrs, Boyer's vagina throughout the duration of the Qine-hour surgery, and failing to 

15 alert Mrs. Boyer-a woman still experiencing the effects of general anesthesia and narcotic pain 

16 medic~tion--that a tampon_ remained inside her vagina, was a clear breach of the standard of 

17 care. 

18 12.. Before returning home, Mr. and Mrs. Boyer requested an unscheduled -follow-up 

19 appointrnent with Dr, Morimoto regarding com.-ems they had wif;h Mrs. Boyer's reco-very. 

20 During this follow~up appointment, Mrs. Boyer was documented to be fatigued and experiencjng 

21 persistent pain dcsp1te taking her pain medication as scheduled (hydrocodone). These 

·22 symptoms-particulllrly Mrs. Boyer's reporls ofpersistentpain--ar~ serious red-flags of 

23 pQtential surgical complications. 

24 13. Rather than determine the cause of Mrs. Boyer's symptoms, Defendant Morimoto 

25 merely increased the strength GfMrs. Bo_yer's pain medication (oxycodone) and again 

2.6 discharged plaintiffs to retuo'l _to their home i'n Montana with no scheduled follow•up for several 
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------ - - ------------·- . ---····· . 

I weeks. Considering that severe pain is an indication of potential seri'ous surgical complicatian, 
2 Defendant Morimoto had !i duty to investigate further in order to rule out serious surgical 
3 complii3at1ons before discharg/ng plaintiffs and permitting them to dri.ve several _hours to their 
4 home in Montana, Her failure to do anythirtg othe1•than a cursory examination was a serious 
5 bre@.Ch of the standard of care. 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

·14. ft 1s my opinion that but .for defendants' breaches .of the standard of care described 
in this declaration, plaintiffs would n~t have suffered the dev~tating injuries they experienced in 
the weeks and months following the October~ 15 surgery at issue in this case. 

. fl,- ("fl' 
Signed on April !..2_. 2018 at ;;rf,. California. 
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SUPERIOR COURT OF WAS!IDlGTON J;N AND FOR SPOKANE COUN1Y_ 

KATHIE AND JOE BOYER, indi'9idual and 
the marital community composed 1heceof, 

Plaintiff's, 

. v. 

KAI MORIMOTO,_M.D., indivi~ually and 
PLASTIC SUROERYNORTIIWEST, a 
Washington C(?:rporation, 

Defendants. 

No. 17-2~00533-3 

ERRATA IN SUPPORT OF 
PLAINTIFFS' RESPONSE IN . 
OPPOSIDON TO DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 

18 I, Martin D~ M~Lean. declare imd~~ the penalty of perjury, tha.t the following is true 'and. 
·19 correct: 

20 1. Attached hereto as Exhibit 1 is the C.V. of Dr. John Shrunoun.· This dooument . . 21 was referenced .in the Declaration of John Shamoun filed in opposition to Defendant's Motion 
22 fur Summary Judgment, but was inadvertfltltly omitted. 

23 · 2. Attached hereto as Exhibit 2 is a true and oonect ~PY of Plain.tiffs' Disclosure of 
24 Lay and Expert Witnesses, served on December 15, 2017. Exhibit 1 was attached to Plaintiff's 
25 . Disclosure of Lay and Expert Witnesses. 
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Signed on April 30th. 2018 at Seattle;Washington. 
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• ' · Santa Ana• Callforllil\ 

. . , 
R.OBmtT·S, PLOWBR,B, M.n, . ·. Sop& 1994 ~ '!'fO'Y 199-1; 

.4uthetfo Pk1Bti4~s:itr.Y rq'ths.kf4ti)!QOB 
PLA.S'l'lC S'Cm.GBRY CBNTD.OPnfBPAWIC 

. . Ha:nomiu; HaWldl 

Aoademto. ~olarirb!p. tJNIVl3,1t8:aY OJ'DAµ,AS . 1978 
\Jl,lIVlmSITY OP DALLAS TIIIIDll TIIODl' . · · 1978 
IntM'nJltfonal Study, Rmne. rt.ly· . 1919 
Otmetlos/Llibondory Inairu~ lffl. 
~ Ilda Beta Bloloidoa! Honor Soot~ . 1980· 
A.lpha /JptJJlqn.Ddlm P-te-Medical Honot Soal~ · 1980 · 

, '. Magna Cum Laude Gratl-uats • • ·. 1982 
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1993 
198S • 
1983' 
1986 
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AWAIUlS/OR.GA.NlZA'l'IONS. 
. (Past & Present)' 

W.OR.KEXPERlENCE 

ironowall{p 

Sp1111l11ltat Plaattc Surpry 

-~ .... ,,,., .. 7 17~40 

Amerloan Collc,p ofSurgaoo. (So,CA.Clllipt,or) • 1991 A.m1Uloan Col19 of Sqrgeom (Pellow) • ·1995 · A.lnerlcan.~Oll.! Aaaooillt!.Ob. • J9gs A..•,.A.. AJ\lmllll! ·. 1986 So\lthem Modloal Aasoollldon • 1.991 Society of•Amor, Gl. Bndosoopln SUrgcona (SA.OBS) um : • ~mlthson!en Na1ionel Assoolatea' . . · 1991 A.S,P,R.S, 1991 · Orange, County Medical Auaalatlon 1996 Oallfor:nla Mcdloal Aa!ioc:fatlon • · · • . 19!1& CallfDmlaSoole\Y of Plaatlo Surgeons · 1996 Intoma1loual Soototy of Cos,nCJtla Lasat Surg81Y 1996 • Alnririoan Collem, ofPore,nalo Bx11mfners · • 1997 AasO(llation ofAmedcan Pbyrl4'1a:ns and Surgrions .1997· Lite Blctensl111111 FoundatlOA 1997 · · Amo.tlcan Aoademy of Anl!-.Agm& Mediclno 1997 NtSW \"(lrlc;Aciad~ ofScilcnoea .. • 1997. Tho ~caderlv of Acstbetlo Re.ato~~Burgary J 997 . Los AngolCJ1 Soolet,y of Plaatio Surgeons· 1999 • Amlll'l0111a Soclety ofCosmetlo S91gory 1999 caliibl'tlla:Aoadllllly of Cosatedo Sln'&or, . • 1999 · .Cslff'ora.ra.Aasoo, otA.morloanPhj.afcl.alls ~Surgeons · -1998- . Ol'llllgc Collll~ ~oolety ofPlaatfo Swgeons· 19!19 · LipopJaaf¥ Sooleq ofNorth Ammca . 1998 A.merlOAA Soclecy ofBarlatrlo:Ple.stlo Burgeom . , 2009 A.S.A.P.S. . 1991 Intomational· .A.ssoo!tltlci,n,f Plartlo Surgeons 201.6 The Callf'omlA Soofc,ey of Facial Pl,aatlo Surgoo,· ~ .13 

Cllldcal Instructor, t>tJP,artmimt of Burgey 
UNlVBMrrY OF SOUT.H .ALABAMA . SCHOOL OFM!WICINB . . 

.Kalier l'emlancnte, Surgical Urgent Cara 
Southern Ollltbnila Pmnane~ . .' A Mcd.loal.Oroup, Loa~ Callforn!a. 

TRB AMBIUCAN SUROECBNTim. P.o:.nm: 93BBo • 
26•, Street, VUJ11. 408, Al Rawdah /txea. · 
Abu D~~bl. Un&d Mb .Bmlrates . 
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CU.TDICATIONS/ 
QUAl.,IPICATIONB. 

·, 

• ~ BOARD OF SUJ«}RRl' 
Certtflcate #37048 · 
.PebrUIU')' ll, 1992 . 
,BxJ>lrationn•.ruty 1,2001 ' 

AMBRICA.N BlMJID OF SURGERY 
R,e..Carilfieatloll #37048 · 
()c:to~or 19, 2001 

. Rxplratlon ~ate: !l~y 1; 2012 

AMERiciN .BOARD OF SU.R.GBRY· 
Ite-Cer1libtlon #37048 

· J)eccmbcr 8, 2009 • 
: . · ~~onDamt I11ly 1, 2,0'11 · . . 

. :AM1J:IUCA.N .BOARD OF PUEr!C SUR.GERY 
. Cerlifioata #5093 . 

. · . Novaml>ot23, 199lj 
. Bxpltat1on Pate: Pocembcr 31, 2006 
. . 

AMRR1CDI »CWW OP PLA3.I'IC SURGERY 
· Re-Cartlllaadon #Sl93 

April l,20~ . · . 
B?<Pira1fon Data: D~ar ~•1, 20) ~ 

,4MllR[(l.dN Bo.A.RD OF PUS'I1C SCI.RGER.Y. 
. R.e-CartlflCl¥((oa #5093 · 
. April 1, 2014 

B.xp~on Date: DeccimbDr 31, 2026 . 

.JMBRICAN B0..4.RD OF FOJ.UINSIC MEDICJNE 
Cettlflcatell079S . . 

J'anuaey 1997 
. . . 

AMRRIC4N !JOA.RD OFF.A.Cl.AL PLASTIC.AND 
RBCONBTRUCT!Y.E SUR.GERY . 

tul)' 1997 

• .Advanced TnullnaLif'o SUpport (ATLS) - 13 Dec 2009 activci ... 
AdVIIQ~d CardlKCUfe Support (ACLS)-18 !uJ 2009 IICtivo 
Balio LJto $upiinrt cats) - 1s rllly 2009 llllth1e 
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. . ' 
Rl!:SlWtCB/ PtmLrCA. '.qONS 

''In£1Ullll(;O of Alar Cartilage llll.d Septum on Naaal Tip Support" . · . 
SOUTBWBSTBRNMBDIC,U, SCHOOL 
(OTMBC-DAllaa) Dopartmout ofPJsstlo Sur_sery 

"Guatl&tbldlne lnt\udon In (ha Treatul.eint.Pflb,flex Sy.niplltl1edc Dystrophy 
'l:1NIVBRSITY OP MISSISSIPPI 

· SCHOOL OP MBDlCJNB 
Dq,arbnont of Orthopaedic Burg&,)' 

"Soniatoatatln ·v1 Plaoobo in tJm Tree.tm.ent.Df· 
Gaatrointmbial-Fls1111as." Fetrln1 Laboratorlca. 

UNI\fBRSl'l'YOl' SOunlAJ.ABAMA 
SCHOOL OP MBDICIN.B 

Sbamliun, 1. ~t al,: ~?&In Abaaeea F111lowfpg Multiple Bsopbago1d Dilations: A Case Rllport," · . 
Cll,iloal lrnqglng · 

Sbam011D, 1. et. lll,1 -11Stapled Cardlonapby In 1bo, 
Treaunant fnl'on~ carcMaoJ1U11rlos, .. A a11w Technique and Review oftltcrature. · 

• .71,a JourMl qf~· 

Sh!uno1J1111, ·e; al,: "lacf01'8 Affirotlng Mo~lty ht 
Pati~ Opcimed Upon tbr Compllca:tlona of Peptfs U!QarOlseuo." . ' . . . · · 

?J'!.411/et'lclJl!~li 

Shamaun, 1, et. a1,:A1lanto- Ooc»pltal Sublu)!atlbn/ D\aloCllticn: "A Survivab1o Injury?" · · . 111• .Amsrtotm SSJrP,on . ·. 

ShstqoUII, J, ~t. al.: 1'Bxppndhlj the Vcra~lty ofthc : Semru, Antcrllir Myo- Osseous l1Jap in ~otivo· l:.rpporBxtromity ~. SUbmfttod 1br Put>lfoatfon . 
PkMtlo &llacons/frladve Sllt'gtll'JI 

', 

Shamoun, iet. al.: The Oniobyfd ·M~olo Flap." 
Journfl/ of Clbiloal .,{/ttlUJfzOI 
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. 1984 
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Juno 19&9 

·Novl9B9 

.Peb U89 

Aprtl 1997 

: Aprll 1996 

Nov 1992 .. 



j' 

REStiReHJ PUBLICATIONS 
(contlnued) 

Shiimoun, .r, ct. al,: "Altal'tlllttves In Tucal 0-landular 
Mut&Jtnmy. 11 Subm.ltted-!Drpiiblioadon 

Pla.trta di.ReD011/1truotlveSvr1w;, · 

Comu,ll;BJf,, M.D.,-Shamoun:J.M., M.D. '"Tho 
Slgnlila11110e ofJ)lgaalrfo Muaole Contoudng 
. ibr luaJuvm:uitlon nf1be Submei:ltAt Area TYf tb~ Face." 

. .PlllB!la & ~aonatl'llr:ltwi ·Surssry · 

. Shamollll, 1, M..·ot. a.I,: andBillott,~M.D,: 
"Lafera} Tnmavamo Thish Plap and Deep Clroun:itlcx 

. • ll1110 .Soft 'I'lsaue Flap (Rubans Plig}'' 
Mlcr<Nasaukrr R11,,.Mtruotlon ufT/ie Canoe, · 
·J>llllsnt. The P.irat Bd!Uon Sohll8(ennann. 
U~-Rayen, Philadelphia 

Shiunoun, J,M., ?4D., Hartramp~ C.R.., M,D,: 
"A Cr\lofl/,l 114!UDC1 fnBreaa1 R.ecoilllrUctlon;· · 
Ml!ateotomy Spacl.niOP Wlll,ht and Sldn DlrnenaJODI," -

• .lrmab qf Pla1tlc SJlrge,j , 

8hamo1111, J',M., MO,, BUenbogcn, R,. M".D.: 
· ''l31epharoplasty, Browllft, Bild Fol'llhaad.Llft." · 
. nlll!ook of Pl((8fJo Maxlllo,/bolol tm4 . 
- Jaco~ Si/rgr.1jl • Third BdJtion. Chapter 5\ 

Shluni>'IIII, J,M., :M,D,, E\llo~ Franklyn, MJ),; 

''Rubana'a Perf.Jlitd Soft nssuo FJe& ~" 
Mra of Mlcroi,asolllar Flai,t. St:lniJ'lt;l'm4_nn, 

~ c.:it., M,l),, Sbemoun. J.M., M.D. ~t al: 
"Cluelffoat!Oll and Recanatructlon of tho Breaat 
·and Chest Wlll.t In Pohmda Syndromo." SUbmtttod 
5:ir pubUorion 

P/aJtio cl R,cofl8/l'UctlvB SurgBT'f 
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ltEBRARCH/ POBLlCATI'ONS · 
. (ca11d1uied). . 

l>RUENTATIONS 

.· .. 

. · .. 

Shtnnoun. J'.M .. M,D., Karlramp:t; C.R., M.D,, et, !II,: .. "Imaging.of FatNec,o•ls IQld ~t~l'Oll8t C1111oer after Autagonoue Breast RecoiuitlUCtlon," Submiffed · .t\Jr publloation · . 
. b,na18 of Plaltlo S&rrgsT')' • . 

ShamoUll, J.M., M.D~ ;Ha.rtramp.~ C.R.., M-0.: 
Wfhe TllAb4 Hernla.." SUbmJUed for pUbHca(f011 . Pla.rtttJ cl: JleaiJh.ftnlqttwS'ul'g61')1, aiitJ presantod at 
1341• ~ Bl'eAst Siqety SympDBlum. . . 
Atlanta, Ocol8fl4, January 1997 · 

· Surglcat Or8nd aa~ ''Maxlllofaolal T~nma. A R.e\fiow and Maganent_ . · 

· $ursfcal Onind RO'llnda, ''R.egional vi. Ocnml . -Anesthl!sla fortbo Bjgh :Risk Cardiac Patient,• . . . ·, 

Surg{cal G,arid RoDllda, ''Oasrlnonias: A Caso 
R.epott-.Reviey.i ofLJ~ and Management." 

Surgio&J gnmd .R.olltlds, ·"Breast Rooomtniotion J.>ost Mastectomy," 

Surgical Gnind Rounds, "Abdominal Wall R.eoo~tlon." . . . . 

Marah 199~ 

Pebfllal')" 199.S 

·April 1989 

November-' 19BSI 

Deoember-1990 

Mal'Oh.1991 

P.S.B.F, Ssnfar PlQ1da Burge,,, Rsaldllnt,90~11ai,,. °!AY ~S, 1.5193 "tho wll11«10d of tho.Lower Lateral Cartilage on 
Naa~ Ti~ P~~don, · 

"FactDn Affi:ctlniMortalft,y In Patfenfs Operated trpen .Pobrum:11988 for Camplioat101111 of Peptw ·rn(Jlll' Dfsouo. • .Preacmtcd, 
. ~~ ~CIII_O;mgna•_ 

io111• Ax!nWll Btoaat SW:IPll'U Symposium, Atlanta, Ocorghi Tanuary 1994 Live SurjOl')'-Asalstallt SUrgeou to Dr. Gm Harlrampf. ' 

8 

Page 300 



REFERENCES 

"Slgnlfloance ofD!ps(rio Mu1ole In Subinorrt.al. 
. Contouringof~Ncok,'' !I~ AnmiafSJ,mpo,tian, on 
Amhstic Pltutlo Surge.,,, o/tha Fac11r Byes, Ntua, 

. Scaip, an4 Nsr:k. . 
l'.'our Sttllot'/8 Hot«4 NtJwpcrfBeesch, Ca~rnfa 

Hoag canccrCentorf"Altematlwa la Breast 
:R.eoonatruetion fu.r Maate;otomY Patl~," 

J>lasdc and llceomtn1atlve Surgllr)'., 
BMOR.Y UNl'{BRSrtY 

Ph1stlo and Aeoomtruotlva Surgoiy 
. tlNIVBRSl}'Y OF PlTTSBUR.Cffi 

Oenol'!l,I Surgery, L!1Ber Lapan>SeQplc Worltabop · 
Besio !llld Advanoed Teobniquel 
D~aa Rhfnoplasty S)'D!posium . . 
Dallas VaaoularMalfonnatl.?~-s)'tJl.pos\wn 

SanrT. Hamra, M.D, 
9'703 oaston Avonue 
SUJ~81O 
DallaB, Texp 75246 · 

ArnoldLuwanan. M.D. . 
UmvorsUy of South Alabama. ,College of:&iedlgln11 

. Department of SUtpY . 
2541 Fullaglm St. 
Mobil~ Al1b~136617 

. ' . 
Jaolc P. Ganlllri M.D. . 
8144 Wamut.Hlll Lane 
SUitl,170 . . . • 
DaUaa, Texas 75~3 l 

. Roberts. Flawen, M.D, 
'I1io FloV£era Cllnlo . 

·suite 1011 677 AlaMoanaBlvd, 
Hpnolalu, H:awail 
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Juty'3-6, 1995 

Ma,y199S 

Augllllt 1990 

Novcnibor 1998 

Aprll 199\ 

March·1992-19!18 

Sej,t 1991• L99S 
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F 

RDEREN~ (eontbu11ld) ' .. 

.ADJ>ITlONAL ACTIV1TIE8 

CanR..l{Bi'trllmpt;M,D, 
7ven1on.Road,N.W. · 
Atlanta;GA 3030,f . 

Henry S, B)'l'd, M.D. 
41.1 N Waablllgtoi1Ate, 
Sulsa.600 . 
Dalle, Texas 75246 

Btllou Frlinldyn, MI>. 
97S J'obnllon Peay Rd, NB 
A1111t1tllo Oe~ 30~42 

WyUo A. Altken .. 
MacArthur Pl,cc, 
3 Maot\rdlur Place 
Suite-BOO 
P.O. Bo,ci5SS . 
&pita Aoa,.CA, 92701 

C, Orogc>J)' ShamOun Blq, 
17S~ W~11Place 
Sul1a 200 .. 
Dalkos,.Texu 75234 

'l:alk Rlld!o ?6 KOO. Ho11~lulul Hawaii Guest ""More '111anSklnDll8]'" ' 
.M Radio 16 KOU. H.nolulu, Hawaii Guctt "F~ Figures, and Fedins;a" . 
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September, i 994 

O~ber, \994 
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BOSPJTAL PlUVlLBGl!1S .({oag Momorlaf Ho.tpltl\4 Newport Beach, CA 
. September 1:i-, 199S 

Irvlno ¥edloal Cenm-, Irvlno, CA Inaotivo Status 
October 199$ -

MisaloQ Hospltd. Mleslon Vlejo, CA InactlYo Statqs 

Novernbor 199!1 

Ejoutb CoaetMedioal Centtrr, Laguna '3eaoh, CA ProVialonal Status 

J'~uaty l !196 ' 

· DesmtHosp!tal, pa1m:Spr1np: CA .. c·o~ status 
NovOlJlbor 199B 

.' I • 

Nfi'port!~~ ofSUtgory, N~wportBea.a!i,_ CA Active statua 

August 1996 · 

: St, I~h HospJtt.l, ~ pA .Inaotivo Stet1Js . 
A11gust 1998. 

O~ CqastMeroorflll Medical coirter, F.V,, CA 
· Augustl99B . ·. . - . 

Aotlvo Sr:atllB • 

]l 
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1 

2 

3 

4 

5 

6 · 

7· 

. 8 

9 

IQ 

11 

12 

13 

14 

.15 

16 

17 

18 

-19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Honorable Raymond Clary· 

SUPERIOR COURT OF WASHINGTON 
IN AND FOR SPOKANE COUNTY 

KATIDB AND JOE BOYER, .individual and 
~ marital community composed thereof, . • 

Plaintiftx, 

v. 

KAI MORIMOTO, M.D.,• individually and 
PLASTIC SURGERY NORTI!WEST, a 
Washington Corporatj.on, 

Defendants. 

No.17-2-00533-3 

PLAINTIFFS' DISLCO~ OF LAY 
~ :nPERTWITNESSES 

TO: KAI MORIM;OTO, M.D., AND PLASTIC SURGERY NORTHWEST 

Defendants; 

.ANDTO: JAMES KING, of EVANS, CRAVEN & LACK.BY, their attorney of record 

PLAJNTIFFS' DISCLOSURE OF WITNESSES -1 
003162•111Cl05076Vl . . 
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l Pursuanttd Civil Rule 26 ANTHONY D. SHAPIRO and MARTIN McLEAN, as 

2 attorneys of record for plaintiffs hereby discloses the following persons as having relevant 

3 factual or expert knowledge for whom pl.ai- reserve the option to call as witriesses at the trial 

4 · of the above-entitled matter. 

5 
L LAY WITNESSES 

6 A. 

7 

P.laintiffs 

8 
1. Joe-Boyer 

c/o Hagens Berman 

9 Mr. Boyer may testify regarding bis wife's medical e;are relating to defendants, as well as 

lO · the treatment that Mrs: Boyer received after lier care with defe~. Mr. Boyer may also- . 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

·24 

25. 

26 

27 

28 

testify tegarding the impact of~ wife's injuries. 

2, . Kathie Boyer 
c/o Hage~ Berman 

~ Borm:may testify regarding her, medical care relating to defendants, as well as the 

treatm.ent she received after her car~ with deferidants. Mrs. Boyer may also testify regarding the 

impact of her iajuries on· she and ~er husband. 

B. DefendanCs 

3. Dr. Kai Morimoto 
c/o Evans, Crav!lll & Lao~ey 

: Dr. Mo,!'hnoto may be called to testify regarding her care of Mrs. Boyer during the~ of 

2015. 

4. _Plam:i.c Surgery Northwest 

The employees, ~ and independent contract9rs of Defen~ Plastic S)l1'gely Northwest 

may be called to testify reganfing :the ~ provided to Mrs. Boyer during November 2015. The 

specific employees, ~ and/or contractors is still being det~ thtough pliunt.i.fJB' written: 

discovery. 

PLAINTIFFS' DISCLOSURE OF WITNESSES w 2 
· 003162-U 100S076 Vl 
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1 C. 

2 

3 

4 

MisceDaneous Medic~l Providers 

5. Comm.unity Hospital of Anaconda 
401 West Pennsylvania Street, . 
Anaconda, Montana 5971 ~ 

The doctors and nurses who treated Mts. Boyer on or-about November .4, 2015 ?lay be 

5· · called to testify regarding the care they provided, The specific per~nnel whom ntay be called to. 

6 t~stify will be detemrlned as discovery continues. 

. 7 

8 

6 . Anaconda ;Fire Department 
401 West Pennsylvania Street, 
Anaconda, Moptana 597tl 

9 The technicians who treated Mrs. Boyer on or about November 4, 2015 may be called to 
' . . 

10 testify regarding the '?81'e they provided. Tile specific personnel whom may be called to testify 

11 will be determined as discovery continues. 

12 

13 

14 

7. Life Flight Network (formerly North.west Medstar) 
22285 Yellow Gate Lane, Suite 102 
Aurora, OR 97002 . -~ 

The technicians who treated Mrs. Boyer on or ab"out November 4, 201 S may be called to 
' ' 

15 . testify regarding the care they provided. The specific personnel whc;,m may be called to testify 

16 will be determined as discovery continues. 

17 

18 

- 8. Providence St. Patrick's Hospital 
500 West Broadway 

· ~soula, Moo~ 59802 

19 The specific doctors and nurses _who-treated Mrs. Boyer on or about November 4, 201? · 

20 may be called to testify regarding the care they provided To date, the physicians known to have · 

.21 provided direct care relevant to plain.tiffs' claitns are: Dr. Richard Selman, Dr. David C. 

22 Christensen. Dr. Stephen P. Hardy, Dr. Michael Harl,.Dr. Claude Tonnetre and Dr. Phillip 

23 Schrumpf. The specific personnel whom may be calle4 to testify will be determined as 

24 discovery continues. . 

25 

- 26 

27 

28 

9. Phillip Bomstein; PhD 
125 Bank Street, Ste. 310 
Missoula, Montana 59302 

_ i>UINTIFFS' DISCLOSURE OF WITNESSES' ~·3 

0DJJQ.111005076 VJ 
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1 Dr. Bomstein provided counseling services to plaintiffs relating to the impacts that Mrs. 

2 Boyer' S. surgical cotnplioations had on their ,lives and their marriage. 

3 

4 

5 

·6 

7 

8 

9 

10 

11 

12 

13 

14 

10. Dr. John "Jay" Murphy. 
2450.NB Mary Rose Place, Suite 220 
Bend, OR 97701 

Dr. Murphy IllilY testify regarding bis relHtionsbip with his sist.er, as well as his tole in .

assisting in 1he diagnosis of the source of her illness in December 2015. 

11. Heather Maddox 
500 West Broadway, (jfll Floor 

·. Missoula, Montana SQ.802 

Dr. Maddox is~- Boyer's primary care p~ysician and may be sa,lled to testify 

regarding her knowledge of Mrs. Boyer's health prior to and after, her iajuries relating to . 

defendants' surgery. 

ll JXPERTS 

1. Dr.~ Siegel 

Pr. ~iegel is a board~erti:fied physician with nearly 40. years of experience working as an 
15 

. infectious disease specialist Dt. Siegel~ expected to testify regarding the ~e of Mrs. 
16 

17 

18 

19 

Boyer's injuries relating to her October 2015 surgery with defendants •. · A copy of Dr. Siegel's 

C.V. is attached h~to. ·. 

2. Dr. John M. Shamoun, F.A.C.S. 

20 Dr. Shamoun i{I a plastic surgery with extensive experience perfarming the kinds of 

i1 procedures undertaken by de~ ·on or about October 26, 2015 .. Dr. Shamoun is board 

22 certified in numerous areas of medicine. A copy of Dr, s·hamow's CV is attached~-

23 · Dr. ShamolDl is expected to testify regarding the applicable standai:d of care, defendants' 

24. course of treatment ofMrs. Boyer in the :tall 2015 mid that def~d_ants• course of treatment 
. . 

25 breached the applicable standani of cm:e. In addition, Dr. Sham.oun may testify regarding all of . . r . . 
26 plaintiffs' iaj_uries and/or damages caused by defendants• breach of tho standard o( care. 

27 

28. 
PlAJNTJFFS' DISCLOS'QRB OF WITNESSES - 4 
00316'2-ll 100S076 VI 
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1 Plaintiffs reserve tbe right to identify ~d call as an expert -witness any person whose 1 

2 name is identified through additional discovery or in documerits made available to the parties. 

3 · PlaintiffiJurther reserves 1he right to rebuttal experts. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

· 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 . 

26 

27 

28 

Dated 1:1$ 15th Day ofDe~ber, 2017 

"PLAINTIFFS' DISCLOSURE OF WITNESSES - 5 

003162-111005076" Vl 

HAGENS BERMAN SOBOL SHAPIRO LLP 

By . Isl Martin D. McLean 
Anthoµy D. Shapiro, WSBA No~ 12824 
Martin.D. McLean, WSBANo. 33269 
1918 Bigb.thAvenu~, Ste. 3300 
Seattle~WA 98101 
(206) 623~ 7292 Tel 
(206) 623.;.0594 Fax 

[\D ,, 'i_ : ' 
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1 

2 

3 

4 

s. 
6 

7 

8 

9 

10 · 

11 

12 

13 

14 

15 

16 
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a\ SUPERIOR COURT OF WASHINGTON 
~- FOR SPOKANE COUNTY 

FILED 

MAY O 9 2018 

nmothy W. Fitzgerald 
SPOKANE COUNTY CLERK 

Kathie and Joe Boyer, individually and their marital No.17-2-00533-3 
comm.unity, Memorandum Decision on Defense 

Plaintiffs, Motion for Summary Judgment vs. 

Kai Morjmoto, M.D., individu.ally aod Plastic 
Surgery Northwest, a Washington Corporation, 

Defendants. 

L BASIS 
Plaintiffs Kathie and Joe Boyer plead two legal theories against Defendants. (Clerk's 

Documents Side Number 1, page 7 lines 2 through 22, hereafter abbreviated "SN''). First. they 
submit that Dr. Morimoto failed to comply with the applicable standard of care for a plastic 
surgeon, (sometimes abbreviated "SOC'). Id at page 7, lines 2 through 13. Second, they 
submit that Plastic Surgery Northwest is vicariously liable "as the employer of the nursing 
staff responsible for Mrs. Boyer' s surgical care ... " Id at lines 14 through 22. 

Defendants Kai Morimoto, M.D. and Plastic Surgery Northwest moved the court to 
dismiss the Boyers' claims under CR 56. (SNs 11 and 12). In part, defendants submitted that 
plaintiffs· had not provided responses to written discovery "concerning the specific opinions 27 
held by their disclosed experts and the foundational basis for those opinions. The failure to 

18 1-1--------------------------------- --+ 29 Memorandum Decision 
Page 1 of9 

Page 318 

Judge Raymond F. Clazy 
Spokane County Superiot Court 

lll6 W. Broadway 
Spok111e, WA 9'J260 

(509) 477-4704 



--------- ·-·--

2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

provide competent and admissible expert testimony to substantiate the allegations of medical 

malpractice ... ~arrant summary judgment of dismissal." (SN 12, page 2 lines 22 through 

27). 

The hearing on defendants' motion for summary judgment was heard on Friday, April 

27, 2018. Plaintiffs' standard of care expert is John M. Shamoun, MD. F.A.C.S. Their 

causation expert is Martin S. Siegel, M.D. 1 Plaintiffs did not provide curriculum vitaes for 

their experts prior to the hearing. (SNs 16 and 17). The court requested that they be promptly 

provided. As of this writing, plaintiffs have only provided the curriculum vitae for Dr. 

Shamoun. 

II. DECISION 

Summary Judgment Standards: CR 56 allows a party to move for summary judgment 

with or without supporting affidavits, "as to all or any part'' of a plaintiff's complaint. CR 56 

(b). Pursuant to CR 56 (b), a "defendant can move for summary judgmen{by (1) pointing out 

to the trial court that the plaintiff lacks competent evidence to support his or her case, or (2) 

establishing through affidavits that no genuine issue of material fact exists." Guile v. Ballard _ 

Community Hosp., 70 Wn. App. 18, 21, 23, 27 (Div. I 1983) citing Youngv. Key 

Pharmaceuticals, Inc., 112 Wn. 2d 216,225 n. l (1989); White v. Kent Medical Center, Inc., 

61 Wn. App. 163, 170 (Div. I 1991). 

"When a motion for summary judgment is made and supported as provided in [CR 56], 

an adverse party may not rest upon the mere allegations or denials of a pleading, but a 

response, by affidavits or otherwise provided in this rule, must set forth specific facts showing 

there is a genuine issue for trial." CR 56 (e); Grimwood v. Univ. of Puget Sound, Inc., 110 

Wn. 2d 355,359 (1988) (citation omitted). ''If the adverse party does not so respond, 

summary judgment, if appropriate, shall be entered against the adverse party." CR 56 (e). In 

this case, defendants opted to point out that plaintiffs lacked competent evidence to satisfy the 

elements for the s~dard of care and causation. (SN 12, page 2 lines 22 through 27). 

1 Dr. Shamoun also opines on causation. 

29 Memorandum of~ision 
Page2 of9 

Judge Raymond F. Clary 
Spokane County Superior Coult 

1116 W. Broadway 
Spokan~, WA 99260 

(509) 477-4704 

Page 319 



2 

4 

s 

6 

7 

B 

9 

lo 

ll 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

"The 'facts• required by CR 56( e) to defeat a summary judgment motion are 

evidentiary in nature. Ultimate facts or conclusions offact are insufficient." Grimwood v. 

Univ. of Puget Sound, Inc., 110 Wn. 2d at 359 (italics and underline added; citation omitted). 

Similarly, "conclusory statements offact will not suffice." Id at 360. 

Negligence requires a showing of duty, breach of duty, causation and damages. Hartley 

v. State, 103 Wn. 2d 768, 777 (1985). It must be demonstrated by ''substantial evidence.,. 

Johnson v. Aluminum Precision Products, Inc., 135 Wn App. 204, 208 (2006). "A scintilla of 

evidence is insufficient to carry this burden." Id at 208-09. "A verdict cannot be founded on 

mere theory or speculation." Id at 209 ( citation omitted). 

RCW 7. 70,030: Washington courts recognize three causes of action for injuries 

resulting from healthcare. RCW 7. 70.030 (1) through (3). The first is failure to follow the 

accepted standard of care. Id at (1 ). This is the only cause of action alleged in this case. (SN 1, 

page 7 lines 2 through 22). As noted, plaintiffs allege that Dr. Morimoto violated the standard 

of care for a plastic surgeon. Id. They allege that Plastic Surgery Northwest violated the 

standard of care because of "Respondeat Superior" and act( s) or inaction( s) by its "nursing 

staff." (SC 1, page 7, lines 15-18). 

RCW 7. 70.040 (I); Violation of SOC by Dr. Morimoto; A patient seeking damages for 

injury resulting from negligent healthcare must prove "her injury resulted from the failure of a 

healthcare provider to follow the acce~ted standard ·of care." Keck v. Collins, 184 Wn. 2d 358, 

371 (En Banc 2015) citing RCW 7.70.030(1). 

The standard of care means 'that degree of care, skill and learning expected of a 
reasonably prudent health care provider at that time in the profession or class to 
which he or she belongs, in the state of Washington. acting in the same or similar 
circumstances' (reasonable doctor). 

Keck at 371citing RCW 7.70.040(1) (underline added). 

Generally, the plaintiff must establish both violation of the standard of care and 

proximate cause through a medical expert. Id at 370. Dr. Morimoto is a Washington State 

plastic surgeon. At issue in the instant case is whether plaintiffs' standard of care expert, Dr. 
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Shamoun, provided sufficient foundation to meet the statutory standard for the applicable 

standard of care.in Washington. 

The Keck Court compared the quality of evidence offered by Ms. Keck with the quality 

of evidence offered by the patient in Guile. Keck affirmed that the foundation offered in Guile 

was insufficient. Id at 373. ("The affidavit swnmarized plaintiff's postsurgical injuries and 

opined that the injuries were caused by the surgeon's 'faulty technique,' which fell below the 

applicable standard of care. To say that a reasonable doctor would not use a faulty technique 

essentially states that a reasonable doctor would not act negligently. This testimony fails to 

establish the applicable standard of care ... Additionally, we note that the expert in.Guile 

failed to link his conclusions to any factual basis, including his review of the medical records). 

In contrast to the expert in Guile, the expert in Keck demonstrated that he had :firsthand 

knowledge of the standard of care in Washington. He explained why the standard of care was 

the same as the national standard and he explained the basis of his opinions on the standard of 

care and causation by connecting them to Ms. Keck's medical records. 

The expert inKeck(Dr. Li) testified: 

1. I am Physician Board Certified in Otolaryngology and Oral Sw-gery. I practice 

both Otolaryngology and Plastic Reconstructive Surgery at Stanford Hospital in 

Stanford, California and am on the faculty of the hospital. Additionally, I am the 

founder of the Sleep Apnea Surgery Center, also located at Stanford Among other 

things. I am a specialist in the diagnosis, surgery and treatment of sleep apnea. 

Furthermore, I am licensed to practice in the State of Washington and have 

consulting privileges at Virginia Mason. 

2. I am familiar with the standard of care in Washington State as it relates to the 

treatment of sleep apnea and the procedures involved in Ms. Keck's case. In 

addition to being involved in another case in Spokane and having discussed that 

case with an Otolaryngologist at the University of Washington. I lecture in 

Washington State on many issues which include those involved in this case and, as 

part of that, interact with the participants and have discussions that confirm that the 

standard of care in Washington State is the same as a national standard of care. 

Additionally, in my position, I interact with oral surgeons from the State of 

Washington which include former students from Stanford University. Given my 

knowledge, it is my opinion that the standard of care involved in Ms. Keck's case 

in Washington State is a national standard of care. 
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Keck 184 Wn. 2d at 364-66. (underline added). 
The Guile Court summarized the standard of care expert testimony at issue in Guile as 

follows: 

In the present case, Dr. Meyer's affidavit likewise failed to identify specific facts si.mporting his conclusion that Crealock negligently performed Guile's surgery. Dr. Meyer's affidavit summarizes his qualifi~tions, states that he has. reviewed the hospital records, and then gives the following opinion: 

Mrs. Guile suffered an unusual amount of post-operative pain, developed a painful perineal abscess, and was then unable to engage in coitus because her vagina was closed too tight. All of this was caused by faulty technique on the part of the first surgeon, Dr. Crealock. In my opinion he failed to exercise that degree of care, . skill, and learning expected of a reasonably prudent surgeon at that time in the State of . Washington. acting in the same or similar circumstances. 

This statement is merely a.summarization of Guile's postsurgical complications, coupled with the unsupported conclusion that the complications were caused by Crealock's "faulty technique". It does little more than reiterate the claims made in Guile's complaint. See CR 56(e). In addition, negligence cannot be inferred from the mere fact that Guile suffered from complications following her surgery. See Watson v. Hockett, 107 Wash.2d 158, 161, 727 P.2d 669 (1986) C'[AJ doctor will not normally be held liable under a fault based system simply because the patient suffered a bad result.''(Footnote omitted.)). For these reasons, we conclude that Dr. Meyer's affidavit was insufficient to defeat the defendants' motions for summary judgment. (underline added). 

Guile 70 Wn. App. at 26-7. 

In the instant case, plaintiffs submitted a five-page declaration from Dr. Sbamoun in 
support of their claim the standard of care was breached. Dr. Shamoun states that he attached 
his "C.V." and i1. shows he has "studied, trained and practiced in a variety oflocations 
throughout the country." (SN 17, page 1). No C.V. was attached to bis declaration or the 
infectious disease expert that plaintiffs proffered to opine on causation. The court had to 
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request copies of the C.V.s at the time of hearing. The only one that was provided was the 

C.V. for Dr. Shamoun. 

In his declaration, Dr. Shamoun testified he has been licensed to practice medicine in 

six states, with active Iicensure in two (Texas and Califomia). He does not identify the six 

states in his declaration. Id at pages 1 through S. 

His late arriving C.V. reveals he is actively licensed in Texas and California. He is 

inactive in Georgia, Florida, Mississippi and Alabama. Contrary to the expert in Keck, there is 

not a single entry for work or exposure to the Washington State standard or how Dr. Shamoun 

arrived at his conclusion that there is a national standard and Washington follows it; other 

than his review of Mrs. Boyer's medical records. All that is provided is a single sentence that 

the standard of care applicable to Mrs. Boyer's surge,y "is not unique to the State of 

Washington and applies on a.nationwide basis." (SN 17 page 2, lines 15-16). 

Plaintiffs' summarize Dr. Shamom's knowledge of the Washington statutory standard 

of care as follows: 

1. One facet of my role in this case was to offer opinions regarding the 
standard of care applicable to the October 26, 2015 surgery at the heart of this 
litigation, as well as whether defendants' conduct fell below the standard of care. 
The specific medical procedure in question consisted of the following: (1) bilateral 
breast implant exchange, with mastopexy; (2) liposuction; and (3) abdominoplasty. 
As a result of my education, training and experience, I am well-versed in the 
standard of care applicable to healthcare providers performing surgical procedures 
such as these; . 

2. The standard of care in this case required defendants to exercise the 
same degree of skill, care and learning expected of other reasonably prudent 
healthcare providers attempting the surgical procedure described in the preceding 
paragraph. This standard is not unique to the State of Washington and applies on a 
nationwide basis. (underline added). 

Dr. Shamoun's foundation for his opinion that the national standard of care is the ~e 

as the Washington standard of care is far short of the foundation provided by the expert in 

Keck. Dr. Sham01m does not provide one scintilla of corroborative evidence. He simply 

asserts an unsupported conclusion. Conclusory statements of fact or argumentative assertions 
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are insufficient to raise a genuine issue of material fact E.g., Grimwood v. Univ. of Puget 

Sound, Inc., 110 Wn. 2d at 359-60. 

In oral argument, (and without any briefing), plaintiffs' advocate referred to Hill v. 

Sacred Heart Med. Ctr., 143 Wn App. 438 (Div 3 2008). After the hearing, this comt 

reviewed Hill, as well as Elber v. Larson, 142 Wn. App. 243 (Div. 3 2007) and Eng v. Klein, 

127 Wn. App. 171 (Div. 1 2005). Each of these cases is distinguishable from the foundation 

proffered in the instant case, and each case describes a foundation beyond what was provided 

by Dr. Shamoun. 

In Hil.l, the plaintiff had lmee surgery and subsequently suffered from permanent 

paralysis on the right side of his body. The paralysis was the result of treatment with 

"heparin." 143 Wn. App. at 443. Two experts testified that there was a national standard of 

care for internal medicine physicians, in respect to administering heparin. One of the two had 

done her residency in Washington and practiced in Washington for 20 years before she moved 

her practice to Wisconsin. Id at 444. By training, practice and continuing medical education 

she was "aware that the Washington standard of care in 2004 was the same as the national 

standard." Id. In a light most favorable to the plaintiff, her foundation for the Washington 

standard of care supported her opinion as well as a second expert who taught at Harvard 

Medical School and had privileges at Beth Israel Deaconess Medical Center in Massachusetts. 

The two experts combined to provide a foundation that the national standard of care was the 

same as the Washington standard of care 

InElber, the patient developed paralysis after undergoing spine surgery. Regrettably, 

he later passed away from complications from his paralysis. The plaintiff's expert (Dr. Meub) 

was a neurosurgeon. He practiced in California and Vermont. With his second declaration, Dr. 
Meub explained that he "contacted medical colleagues in the State of Washington to confirm 

that the practices of the state are not different from the national standards of the American 

Board of Neurological surgery." 142 Wn. App. at 246. 

The Elber Court (Division 3 of the Court of Appeals) referred to the decision in Eng v. 

Klein,.121 Wn. App. 171 (Div. 1 2005), as "helpful." Elber at 248. The patient in Eng sadly 
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died from meningitis after undergoing spinal surgery. Eng at 174. The plaintiff retained a 

Connecticut infectious disease specialist to opine on the standard of care for a neurosurgeon in 

Washington. Most of the analysis focuses on the propriety of a physician from one specialty 

opining on the stan.dard of care for a physician from another specialty, i.e., infectious disease 

versus neurosurgeiy. The Eng Court did find that there was a national standard of care for a 

differential diagnosis and conducting a spinal tap to rule out meningitis. The national standard 

· was described as having been corroborated by "evidence." Id at 17 5 ("There also was 

evidence that the standard of care for diagnosing and treating meningitis is not unique to 

Washington, but is a national standard, and that physicians learn how to do a spinal tap 

typically during the third year of medical school"); and 180 ("In fact, Dr. Klein's experts 

concur that at least among infectious disease doctors, the standard of care for the diagnosis 

and treatment of meningitis is a national one."). 

In summary, RCW 7. 70.040(1) legislates that the standard of care that must be shown 

is the standard of care in Washington for like classifications of providers at the time and in 

circumstances like the ones at issue in each healthcare negligence case. No cases have been 

cited to this court that a putative expert can opine there is a national standard without a 

minimal foundation for the conclusion. A plethora of cases hold that argi.µnentative assertions, 

assertions of ultimate facts and ultimate conclusions are insufficient to raise a genuine issue of 

material fact. Dr. Shamoun's declaration provides no foundation for his conclusion, i.e. "[t]his 

standard is not unique to the State of Washington and applies on a nationwide basis." (SN 17, 

page lines 16-17). Consequently, Dr. Shamoun's opinions are not admissible. To hold 

otherwise would require this court to disregard of the express elements ofRCW 7.70.040(1). 

Vi.carious Liability for Plastic Surgery Northwest: As described above, plaintiffs' 

complaint premises vicarious liability on the claim that "as the employer of the nursing staff 

responsible for Mrs. Boyer's surgical care, [Plastic Surgery Northwest] is responsible for their 

negligence under the doctrine ofRespondeat Superior." (SN 1, page 7, lines 14 through 22). 

During oral argument, plaintiffs' advocate submitted that Plastic Surgery Northwest is also 
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vicariously liable based on the conduct of Dr. Morimoto. However, as shown, this was not 

plead and Plastic Surgery Northwest has done nothing to impliedly allow an amendment". 

Plaintiffs have not met their burden to show breach of a standard of care by any nursing 

provider on Plastic Surgery Northwest's nursing staff, as alleged in their complaint. At most, 

plaintiffs sought to make a case against Dr. Morimoto. As with Dr. Morimoto, qualified 

expert testimony on the Washington nursing standard of care is required; and it was not 

provided. 

In oral argument, (and without any briefing), plaintiffs raised Grove v. PeaceHealth St. 

Joseph Hosp, 182 Wn.2d 136 (2014). Review of Grove shows that the Grove Court identified 

physicians (e.g. Dr. Zech and Dr. Douglas) who covered for Dr. Leone and whose failure to 

detect the patient's compartment syndrome supported vicarious liability against the hospital; 

and the jury's verdict in favor of the patient. Id at 1.46~47. 

In summary, plaintiffs failed to meet the standards to defeat a motion for summary 

judgment. Consequently, the defe1,1Se motion for summary judgment must be granted. 

HI. CONCLUSION 

Defendants are requested to prepare an order granting summary judgment. Please 

follow CR 56(h). The court considered all memoranda and documents submitted by the 

parties, as well as the complaint. If the parties are not able to agree on a CR 56 (h) form of 

order, plaintiffs may submit a memorandum setting out their objections and provide facts and 

law supporting the objection, as well as alternative proposed language. If plaintiffs do file an 

objection, defendants may respond in a similar manner. There s'1all be no reply. Presentment 
is set for June 1, 2018 at 9:00 without oral argument. If plaintiffs contemplate a motion for 

reconsideration, please wait until after the order on summary judgment is entered. 

Dated: May 9, 2018. 

?Zi~ 
Superior Court Judge 
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PLASTIC SURGERY NORTHWEST, a 
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SUPPLEMENTAL DECLARATION OF 
JOHN M. SHAMOUN, MD., F.A.C.S. 

rs I, Dr. John-M. Shamoun, declare under the penalty of perjury, that the following is true 

19 and correct: 

20 l. I am-o\ler' ei~teen years of ~ge· and make this declaration base<! up.on my personal 

21 knowledge. 

22 In my. prielr declaration;.l stated that the stand~rd ofc~ in W~lµngt9n pertaining 

23 to the medical care at issue in .this ·c!lSe is the same as the national standard of care. 

24 3. · My unde~faiiding is that Court has questioned the factual basis for my prior 

25 testimony reganling the. standard of care. 
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l 4. As refl~ted in my prior declaration, I have sttidied and practiced medicine 
2 throughout the United States. bt additio_n, throughout my career T hlly~·con~ul_ted \_'l'ith numerous 
3 plastic surgeons practicing within the-State ofWas~io_gton, including consultations involving the. 
4 .specific procedutes at-issue. in this litigation: abdominoplasly1 lipos~tion and mastopexy. As a 
5 co~sequence, I can. c<1nfinn that Washingto.n pla~tic sw:gcons adhere·tp the-s.am~ standards of 
6 ·practi~ followed by 'plastic surgeons practicing throqghout :the rest. of th~ nation. 
7 5. In addition, throughout my career I have personally been asked to. consult on 
8 . specific cases in.the.State of Washington:, including_cases ~n.volving liposuction, abc{Qrninoplasly 
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and breast iinplant/rnastopexy sutgery, .Again, as a result t>f :nty personal" involvement in these 
kinds of cases, I can confirm that the standard of care for surgical procedure such llS those at 
i~e in this case, i~ the same fn Was~!~fille..t.Jnited States~ 

Signed on May/'/~ 2018 at ___ , California. 
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Without Oral Anu.ment 
16 

17 

18 I. STATEMENT OF FACTS 

19 On May 9, 2018, this Court issued a Memoran,dum Decision on Defendant's Motion for 

20 Summary Judgment. The Me.morandum_indicat~ that the Defendants' motion was granted. The 

· 21 Court set June 1, 2018 as the date for presentation entry of an Order_ i'eflecting it ruling contained 
22 'within its Mem.Ql'andum. 

23 On May 16, 2018 the parties oonferred to atldress the Proposed Order, provided by 

· 24 counsel·for Defendant3. Plaintiffs' sought the following modifications to the Order to include 

-25 the following evidence: 

·· 26 
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1 1. The Errata in Support of Plaintiffs' Response to Defendants' Motion for 

2 Summary Judgment, inciuding the irttachm.ems thereto; and 

3 2. Supplemental Declaration of Dr. John Shatn.oun further highlighting the bases for 

4 bis opinions. 

5 · In additi.~ within their briefing and during oral argument, plaintiffs' indicated that the 

6 evidence supporting their Resposne included the pleadings and papers on file with the Court, 

7. speclfical/y Defendants' .Answer. 

8 Because 1hjs evidence is not reflected in Defendants' Proposed Order, plaintiffs object to 
. . ' 

9 the entry of Defendants' Order and offer the proposed altcmative ]anguage. 
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n. LEGAL AUTHORITY 

Civil Rule 56 states, in relevant part, that the form of an order gran1ing or denying 

summary judgment flYl!l designate all evi~ence called to the attention of the Court prior to the . 

entry of the qrder: · 

Form ot Order. Toe order granting or denying the motion for 
· summary judgment shall designate the documents and other . 

evidence called to the attention of the trial court before the order 
,iOll ~ judgment was entered. ' 

Wash. Super. Ct Civ. R. 56(h). 

The Errata attaching the currlculum vitae or'Dr. John Sham.01J11 was submitted, at the 

Court's request, prior to the issuance of its Memorandum. Pursuant to CR 56(h), this evidenc~ 

cannot be omitted from the Order. 

Similar]y, D_efendants' Answer was on file many months prior to the hearing 811d 'to the 

issuance of the Court's Memorandum Decision. This evidence would be "other evidence call~ · 

to the attel!,tion of the trial court b~fore the order on summaryjudgment was entereo," 

considering it~ referenced during oral argument and more generally in pl~' Response 

~ef. While Defen~ have included Plaintiffs' Complaint, their proposed Order omits their . . 

Answer. On 1his basis, plaintiffs object. · .· 
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1 The S_upplemental Declaration of Joh;n S. Shamoun was filed an_d served after the Court 

2 issued its Memorandum Decision. However, .. [u]ntil a formal order granting or denying the 

3 mot;ion for summary judgment is entered. a party may :file affidavits to ~sist the court in 

4 detennining the existence of an issue of material fact." See Keckv. Colli'ns, 180 Wn. App. 67, 83 

S · (2014); affdbutcrtticized, 184 W~ 2d 358,357 P.3d 1080 (2015)quotingCoferv. Pierce 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

County, 8 Wn. App. 258, 261 (1973). (citing Felsman -v. Kessler, 2 Wn.App. 493, 498, (1970)). 

(Emphasis supplied). 

The Court has yet to enter a formal Order. ·Consequently, plaintiffs were permitted to file 

the Supplemental Declaratiqn of John S. Shamoun. to further highlight the impropriety of 

entering summary judgment The case of Elbsr v. Larson, 142 Wn. App. 243 (2007 Div. DI), is 

instructive. In Elbsr, the defendant moved for summary judgment dismissal of claimant's 

claims. In response,~ claimant subtnitted a Declaration from Dr. Daniel Meub, an expert in 

neurosurgery: Dr. Meub's declaration did not explicitly _state that he wmi familiar 'With the 

standard of care for neqrosurgeons p~ti.clng in the St.ate ofW ashington. The trlal court granted 

summary judgment on that basis. Id. at 245-246. 

The cl~t filed a motion for reconsiderati.on, including a supplemental :i;:>eclaration 

from Dr. Meub, further expounding upon his knowledge of the standard of care. The 

supplemental declaration from Dr. Meub reflected that Washington neurosurgeons follow the 

''national" standard of care and that Dr. Meub bad contact witli Was~ physicians 

confirming the ~e. Id. at 246 

0 this evidence, the Court of Appeals ruled tha,t: 

Dr~-Meub's supplemental declaration says two thingsz~t to 
the locality requiretnent here. First, it says that he is · iar with 
the standard of care for neurosurgeons. Second, it states that 
standard is the national standard. In other words, the standard for a 
neurosurgeon doing this work in Washington is not !IDY different 
than the standard for a neurosurgeon doing this wark in'Califomia. 
Vermont, or any place elae in the United States. !S"ow, the 
necessary inference from this is that he is familiar with the 
stan~rd of_ care in Washington because the atandgd of care is 
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1 a national standard of eare and he is familiar with that 
standard. And bis -assertion is not contradicted. Dr. Larson does 

2 not suggest that the standard here in Washington is different 

3 Id. at 247. 

4 The Declaration of John Sham.oun, even when con!!idemd in. the absence of his 

5 Suppl~ental Declaration, makes c~ar that S1lillDl8l'y judgment was not appropriate under the 

6 eourt of AppeaI•s holding in Elber. However, Both Keck and Elber make clear that bis 

7 Supplemental Declaration needs to be included in any Order pertaining to Defendants' Motion 

8 for Summary Judgment Consequently, plaintiffs object to the omission of the Supplemental 

9 Declaration of John S. Sha:inoun from Defendants' Proposed Order Granting _Defendants' Motion 

10 ·for Summary Judgment. 

11 Plaintiffs continue to believe summary.judgment was improperly decided. However, 

12 plaintiffs he.ve prepared an alternate .Order reflecting this Court's Memonm.dum Decision that 

13 includes the above-described evidence .improperly omitted from Defendants' Proposed Order. 

14 DATED.tbis24thdayofMay,·2018. 

15 
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HAGENS~ SOBOL SHAPIRO LLP 

By. · Isl Antbpny D. Sfumiro 
AnthonyD. Shapiro. WSBANo.12824 
MartinD.,McLean. WSBANo. 33269 

1918 Eighth Avenue, Suite 3300 
Seattle, WA 98101 
Telephone: (206) 623-7292 
Facsimile: (206) 623-0594 
Em.ail: tony@.hbsslaw.com 
Email: martym.@hbs-slaw.com 

Attorneys for Plaintiffs 
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--------- ----------- --- -· -

:.... 

1 CERTJFlCATE OF SERVICE : 
. . 

2 The undersigned h~reby certifies that she is an employee in the.law offices of Hagens 

3 Berman Sobol Shapiro I.LP, and is a pei:son of such age and discretion as to be competent to serve 
. 4 papers. 

· 5 I herel?)r certify that on May 24, 2018,'I ca.used to be filed the forego~g docw:nen:t with 

6 · the Clerk of 1he Court and served on the parties~ the manner indicated: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

. 18 

19 

20 

21 

22 

23 

24 

25 

26 

James King 

Evans, Craven & Lackey 
818 W Riverside Ave# 250 
Spokane, WA 99201 
Attorneys for Defendants 

. D.ATED: May 24,-2018 

VIA. FACSIMILE FOUOWED BY Process 
. Server 

HAGENS.BERMAN SOBOL SHAPIR.0-LLP 

Isl MeUna, Lara 
Melina La.rat Paralegal . 
Hagens Berman Sobol Shapiro LLP 
1918 Eighth Avenue, Suite 3300 
Seattle, WA 98101 
Telephone: (206) 623-7292 
F&)Sunile: (106) 623-0594 · 

. . 
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JUN 1 I 2018 
1lmo\lW·w, P1ti;1r1td 

IPOKANI COUNTY Cl.lkK 

IN THE SUPERIOR COURT OF TilB STATE OF WASHINGTON 
IN AND FORTiiE COUNTY OF SPOKANE 

KATIDE AND JOE BOYER, individual 
and the marital community composed No. l ?-2-00S33-3 
thereof, ORDER GRANTING DEFENDANTS' 

MOTION FOR SUMMARY JUDGMENT 
Vs. 

KAI MORIMOTO, M.D., individual and 
PLASTIC SURGERY NORTHWEST, a 
Washiilpoa corporation, 

Defendants. 

nus MATIER CAME on for hearing on the 27th day of April, 2018, Defendants' 

Motion for Summary Judgment. 

The Court considered the following: 

I. . .Notice of Hearing re Defendants' Motion for Swnmary Judgment; 

2. Defendants' Motion for Summary Judgment~ 

3. Defendants' Memorandum of Authorities in Support of Motion for Summary 
·. 
.Judgment; 
l 

4. Declaration of James B. King in Support of Defendants' Motion for Summary 

ORDER GRANTING SUMMARY JUDGMENT: Pago l 
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~, ~-&'~,,,,, PJ>.r;f?. 
818 W. Riverside, Svllc 2SO 

Spokane, WA 99201-0910 
(~9} 4.S.S·S200; fax (509) 4SS·36J2 



i ..\ 

WORKING COPY 

2 

3 

4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

5. 
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9. 
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Judgment with referenced exhibits; 

Plaintiffs' Response in Opposition to Defendants' Motion for Summary 

Judgment; 

Declaration of Anthony Shapiro in Support of Plaintiffs' Opposition to 

· Defendants• Motion for Summary Judgment with exhibits; 

Declaration of John M. Shamoun.JJJM.D., F.A.C.S. (no exhibit was a~~~ 
~41 ;;i',f,4'7" Wit$' 2)-.S1;4 ,,_,., .&)~(,,I': '1!,:"-S i,A,6r,hft:1'7.k ,µ//oWl"'J ~ 

Declaration of Martin S. Siegel, M.D. (no exhibit was attached); 

Reply Memorandum of Authorities in Support of Defendants' Motion for 

Summary Judgment filed by defendants; 

10. Reply Declaration of James B. King in Support of Defendants' Motion for 

Summary Judgment with exhibits thereto; 

The Court also considered the arguments of counsel on the date of the hearing. The 

17 Court finds that there is no genuine issue of material fact and for the reasons set forth in the 

18 Court's oral opinion on the date of argument and its Memorandum Decision on Defense 

19 Motion for Summary Judgment. The Court further finds that the defendants are entitled to 
20 

21 

22 

23 

24 

summary judgment of dismissal as a matter of law. 

IT IS TIIEREFOR,E, 

ORDERED, ADJUDGED AND DECREED that Defendants' Motion for Summary 

Page 354 



~ORKING COPY 

' • 

" 
~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

29 

30 

~ ~~ 
DONE IN OPEN COURT this/.S day of Me,, 2018. 

Presented by:· · 

Copy Received, Approved as to Fomi 
And Notice of Presentment Waived: 

HAGENS BERMAN SOBOL SHAPIRO LLP 

By: 
Anthony D. Shapiro, WSBA #12824 
Martin D. McLean, WSBA #33269 
Attorneys for Plaintiffs 
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DECLARATION OF SERVICE 

On said day below, I electronically served a true and accurate copy 
of the Petition for Review of Kathie and Joe Boyer in Court of Appeals, 
Division III Cause No. 36166-7-III to the following: 

James B. King, WSBA #8723 
Markus W. Louvier, WSBA #39319 
Evans, Craven & Lackie, P.S. 
818 W Riverside Ave Ste 250 
Spokane, WA 99201-0994 

Anthony D. Shapiro, WSBA #12824 
Marty D. McLean, WSBA #33269 
Hagens Berman Sobol Shapiro LLP 
1301 Second Avenue, Suite 2000 
Seattle, Washington 98101 

Original electronically served to: 
Court of Appeals, Division III 
Clerk's Office 
Spokane, WA 99260 

I declare under penalty of perjury under the laws of the State of 
Washington and the United States that the foregoing is true and correct. 

DATED: October 10, 2019, at Seattle, Washington. 

~~ g~ rµ 
Talmadge/Fitzpatrick 
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